David L. McGuffey, CELA*
Elder Law | Special Needs Law | Estate Planning
*Certified Elder Law Attorney by the National Elder Law Foundation

EIN NO: 55-0819817

Guardianships, Conservatorships
& Litigation
1

By: David L. McGuffey, CELA
What is a Guardianship or Conservatorship? ..................................................................... 2
Terminology ..................................................................................................................... 4
Who is the client? ................................................................................................................ 4
Initiating the Action and Overview ..................................................................................... 7
The Petition ..................................................................................................................... 7
Who can file a Petition? ................................................................................................... 7
Standard Forms ............................................................................................................... 7
Initial Screening .............................................................................................................. 8
Notice ............................................................................................................................... 8
Guardian Ad Litem .......................................................................................................... 8
Legal Counsel ................................................................................................................... 9
Court Initiated Evaluations ............................................................................................ 11
Additional Court Screening ........................................................................................... 12
Hearing .......................................................................................................................... 12
Presence of the Ward ............................................................................................................... 13

Issues Typically Contested ................................................................................................ 14
Risk Factors ................................................................................................................... 14
Standing ......................................................................................................................... 15
Intervention ................................................................................................................... 16
Jurisdiction and Venue ................................................................................................. 16
Failure to meet technical requirements ........................................................................ 16
Uniform Guardianship and Protective Proceedings Act..........................................................17
Georgia ......................................................................................................................................17
Tennessee ................................................................................................................................. 19

Who should be appointed as Guardian or Conservator? .............................................. 21
Structure of the Guardianship or Conservatorship ...................................................... 23
Visitation........................................................................................................................ 24
Disputes over Health Care............................................................................................. 24
This paper was originally prepared for and presented at the National Aging & Law Institute, held
in Washington, D.C., November 8-10, 2012.

1

105 North Pentz Street, Dalton, Georgia 30720
Telephone (706) 428-0888  Toll Free (800) 241-8755  Fax (706) 395-4008
www.mcguffey.net

Guardianships, Conservatorships & Litigation
Page 2 of 47

Estate Planning ..............................................................................................................28
Use (and misuse) of Funds ............................................................................................ 29
Removal of Guardian ..................................................................................................... 30
Do You Report Your Client? ....................................................................................................30

Recovering Property ...................................................................................................... 31
Multi-State Cases ........................................................................................................... 32
Presenting the Case and Development of Evidence ......................................................... 33
Burden of Proof ............................................................................................................. 33
Rules .............................................................................................................................. 34
Gathering Evidence: Discovery ..................................................................................... 34
Telling Your Client’s Story ............................................................................................. 35
Witnesses, generally ...................................................................................................... 37
Use of Expert Witnesses ................................................................................................ 40
Documents ..................................................................................................................... 41
Admissibility, Objections and Foundation ................................................................... 42
Anticipating Appeals ......................................................................................................... 44
Standard of Review ........................................................................................................ 44
Waiver ............................................................................................................................ 44
Post Appointment “Back-End” Issues .............................................................................. 44
Standby Guardians ........................................................................................................ 45
Handbooks and Resources for Guardians .................................................................... 45
Georgia & Tennessee ................................................................................................................ 45
Other States .............................................................................................................................. 45

Mr. Jones arrives for his appointment and begins to tell you about his mom.
According to Mr. Jones, mom’s behavior is becoming increasingly erratic.
He says that she needs assistance with her finances and with medical
decisions. According to Mr. Jones, mom has refused to sign a power of
attorney or advance directive for health care. He was told by the neighbor
lady across the street to ask you about guardianship.
Mr. Smith visits you later that same day to talk about Mike, his son. Mike is
developmentally disabled and has been since birth. He is 30 years old and
just inherited $200,000 from his mother, Mr. Smith’s former spouse. Mr.
Smith wants to know how he should handle the inheritance and whether
Mike needs a conservatorship. Mike does not have a power of attorney and
Mr. Smith is uncertain as to whether Mike could sign one.

What is a Guardianship or Conservatorship?
The primary purpose of a guardianship or conservatorship is to protect a class of
citizens who are incapable of fully protecting themselves.2 Guardianships and
conservatorships are court proceedings which, when approved, implement the concept
2
In re Conservatorship of Smith, 655 N.W.2d 814 (Minn. App. 2003); In re Link, 713 S.W. 2d 487
(Mo. 1986).

105 North Pentz Street, Dalton, Georgia 30720
Telephone (706) 428-0888  Toll Free (800) 241-8755  Fax (706) 395-4008
www.mcguffey.net

Guardianships, Conservatorships & Litigation
Page 3 of 47

of parens patriae.3 They include “front end” procedures (associated with due process
when the petition is considered) and “back end” procedures (associated with guardian
oversight).4
“Conservatorship proceedings provide a forum for determining whether a person’s
ability to remain autonomous has become impaired. Even though these proceedings are
intended to promote the best interests of the vulnerable elderly, they carry with them
the real possibility of displacing the elderly person's ability to make even the most basic
decisions for themselves and to live their lives unfettered by the control of others.
Persons who are the subject of a conservatorship face a substantial loss of freedom, that
resembles the loss of freedom following a criminal conviction.” In re Conservatorship of
Groves, 109 S.W.3d 317, 329 (citations omitted).5
In Georgia,6 the guardianship process is the exclusive method for appointing a guardian
other than a guardian ad litem. O.C.G.A. § 29-4-1(b).7 The conservatorship process is the
exclusive means for appointing a conservator, except a conservator for the estate of an
individual who is missing or believed to be dead. O.C.G.A. § 29-5-1(b).
3
“Under this doctrine, the King, as father (parent) of the country, is responsible for caring for those
citizens who cannot care for themselves.” See M.F. Radford, Guardianships and Conservatorships in
Georgia, § 1-1 (Chattahoochee Legal Press 2005) (hereinafter “Radford”). Reform of State guardianship
laws, and updated notions of due process, began to emerge following the U.S. Supreme Court’s decisions
in In re Gualt, 387 U.S. 1 (1967) (a juvenile delinquency proceeding), and Specht v. Pattterson, 386 U.S.
605 (1967) (a mental illness commitment proceeding). The uniform conclusion was “where the state
undertakes to act in parens patriae, it has the inescapable duty to vouchsafe due process and due process
requires that the infirm person be fully advised of his rights and accorded each of them unless knowingly
and understandingly waived.” In re Link, supra, at 494.
4
N. Karp and E. Wood, Guardianship Monitoring: A National Survey of Court Practices (AARP
2006), at 2.
5
“Guardianship is a powerful legal tool that can bring good or ill for an increasing number of
vulnerable people with cognitive impairments, affording needed protections yet drastically reducing
fundamental rights.” Guardianship Monitoring, supra, at 1.
6
The guardianship process is “similar” in most States, but procedural rules vary. Although
reference is made throughout this paper to cases from other States, the rules in Georgia and Tennessee
are used as a discussion template.
7
Although the guardianship process is the exclusive method for appointing a guardian, the Georgia
mental health code provides for short term involuntary detainment in a health care facility. O.C.G.A. § 373-41 et seq. An involuntary detainment is not tantamount to an adjudication of incompetence; it is
designed to protect individuals with an emergent mental health disorder from harm. A non-judicial
detainment requires completion of “Form 1013” by a physician (hence, it is known as a “1013 procedure”).
Form 1013 must be completed by a physician, psychologist, clinical social worker, or clinical nurse
specialist in psychiatric/mental health. The certificate expires in 7 days. A judicial order for evaluation is
authorized pursuant to O.C.G.A. § 37-3-41(b). An involuntary patient may apply to be transferred to
voluntary status. O.C.G.A. § 37-3-24. Detainment without judicial intervention cannot exceed 5 days.
O.C.G.A. § 37-3-64. Detainments in excess of 5 days require certification from the chief medical officer of
the facility, supported by the opinions of 2 physicians, or a physician and psychologist who personally
examined the patient; their recommendation must be filed with a petition for hearing in a court of
competent jurisdiction. O.C.G.A. § 37-3-81. Generally, jurisdiction is in the Probate Court for adults,
O.C.G.A. § 15-9-30(a)(9) and Juvenile Court for minors, O.C.G.A. § 15-11-55(e). Detained patients retain
all rights and privileges. O.C.G.A. § 37-3-140. They have a right to counsel. O.C.G.A. § 37-3-141. A
detained patient may petition a court for a writ of habeas corpus. O.C.G.A. § 37-3-148.
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A ward has the right to: (1) a qualified guardian who acts in the best interest of the ward;
(2) A guardian who is reasonably accessible to the ward; (3) Have the ward's property
utilized to provide adequately for the ward's support, care, education, health, and
welfare; (4) Communicate freely and privately with persons other than the guardian,
except as otherwise ordered by a court of competent jurisdiction; (5) Individually, or
through the ward's representative or legal counsel, bring an action relating to the
guardianship, including the right to file a petition alleging that the ward is being
unjustly denied a right or privilege granted by this chapter and Chapter 5 of this title
and including the right to bring an action to modify or terminate the guardianship
pursuant to the provisions of Code Sections 29-4-41 and 29-4-42; (6) The least
restrictive form of guardianship assistance, taking into consideration the ward's
functional limitations, personal needs, and preferences; and (7) Be restored to capacity
at the earliest possible time. O.C.G.A. § 29-4-20.8 The appointment of a guardian is not
a determination regarding the right of the ward to vote. The appointment of a guardian
is not a determination that the ward lacks testamentary capacity. O.C.G.A. § 29-4-20.

Terminology
Terminology is sometimes confusing. At times, the terms “guardian” and “conservator”
are used interchangeably. Georgia formerly used the term “guardian of the person” to
describe a fiduciary making personal decisions and “guardian of the property” to
describe the fiduciary making financial decisions. Tennessee describes a guardian as a
fiduciary appointed for a minor, while conservator describes a fiduciary appointed for a
disabled adult.9
Georgia now distinguishes the terms, with “guardian” describing the fiduciary making
personal decisions and “conservator” describing the fiduciary making decisions
regarding property and finances.10 See also Uniform Adult Guardianship and Protective
Proceedings Act, § 102(2) (defining conservator) and § 102(3) (defining guardian).
Although some find use of the term pejorative, in most instances, the subject of a
guardianship or conservatorship is referred to as the “ward.”11

Who is the client?
The initial inquiry in every representation is to identify the client.12 Whether an action is
contested or uncontested, the petitioner’s interests are generally adverse those of the
See also O.C.G.A. § 29-5-20 for rights relating to a conservatorship. Each of these rights makes
litigation a possibility if the ward alleges mistreatment.
9
In Tennessee, the term guardian applies to a fiduciary appointed for a minor, while the term
conservator is used to describe the fiduciary appointed for an adult. T.C.A. § 34-1-101(4) and (10).
10
O.C.G.A. § 29-1-1(2) (defining conservator); O.C.G.A. § 29-1-1(7) (defining guardian). To avoid
confusion, the new terms – e.g., conservator rather than guardian of property -- are used in describing
cases that predate the change in terminology.
11
R. Fleming and L. Davis, Elder Law Answer Book, Third Ed. (Aspen 2012), Q. 11:7
12
F. Johns, Guardianship Adjudications Examined within the Context of the ABA Model Rules of
Professional Conduct, 37 Stetson L. Rev. 243, 246 (2007).
8
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alleged ward.13 For that reason, it is unlikely that an attorney would represent both the
petitioner and the ward.14 Nonetheless, in some States Rule 1.14 of the Rules of
Professional Conduct permits (or requires) protective action on behalf of a client where
the lawyer reasonably believes the client has diminished capacity. In some States, this
includes seeking the appointment of a guardian. See, e.g., Georgia Rules of Professional
Conduct, Rule 1.14(b).15
In Mr. Jones’ case, one question is whether you explore the possibility of having mom
sign a power of attorney and/or advance directive.16 If you do, then have you become
mom’s attorney by preparing documents for her signature? What do you do if mom asks
what the documents mean? Does explaining the documents constitute giving mom legal
advice? Can you give mom legal advice after speaking with Mr. Jones about the
possibility of filing a guardianship petition? If you do speak with mom about executing
those documents and she declines to sign them, can you still represent Mr. Jones in a
guardianship action against mom?
The difficulty in resolving these issues is acknowledged (without being resolved) in J.
Krauskopf et al., Elderlaw: Advocacy for the Aging, Second (West1993), § 9.7. “The
attorney who practices elder law is often presented with a difficult problem in
determining who is actually the client. When the attorney is contacted by an adult
daughter to establish a guardianship for her mother because the daughter believes the
mother to be incapacitated, the attorney should consider whether he or she has a duty to
the mother. Under most circumstances, the duty of the attorney is predominately to the
daughter/proposed guardian and will involve advocating the guardianship on behalf of
the daughter client and educating her about the rights, powers, duties and
responsibilities of her position.” The lines are even more blurry when the attorney was
hired to protect family wealth. Id. “Can the attorney represent the family, or are the
interests so disparate that an inherent conflict of interest prevents multiple
representation of the parties?”

Even where the petitioner believes he or she is advocating for the ward, the interests are still
deemed to be adverse because the guardianship and conservatorship process involves transferring legal
rights from the alleged ward to a fiduciary against a backdrop presumption that every individual has legal
capacity. The adversarial nature of these conflicting concepts creates a “conflict of interest,” which is the
second inquiry a lawyer must make after identifying the client. Guardianship Adjudications Examined
within the Context of the ABA Model Rules, supra, p. 246-247.
14
The Court found the conduct of one petitioner’s attorney “extremely perplexing” where he filed
motions allegedly on behalf of the ward in the Groves case. “It is similarly unclear how Mr. Meeks could
simultaneously represent both Ms. Groves and Ms. Travis and Proctor because their positions regaring
Ms. Groves’ capacity – judged by the papers filed on their behalf – were patently inconsistent and
opposed.” In re Conservatorship of Groves, 109 S.W.3d 317, 346.
15
Fleming and Davis indicate that, even where permitted, it may not be advisable for the ward’s
attorney to file a petition. “It is critically important to confirm that there is no less invasive alternative. It
is also important that the attorney confirm that the client’s original goals are not frustrated by the
proceeding, that no confidences or secrets are impermissibly disclosed, and that the attorney is certain
that the facts clearly support the action.” Elder Law Answer Book, Q. 11:16.
16
Has she become a prospective client? See Model Rules of Professional Conduct, Rule 1.18.
13
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Rule 1.7(a) of the Georgia Rules of Professional Conduct provides: “A lawyer shall not
represent or continue to represent a client if there is a significant risk that the lawyer's
own interests or the lawyer's duties to another client, a former client, or a third person
will materially and adversely affect the representation of the client.” Rule 1.7(c)(2)
provides that informed consent to joint representation is not possible if the
representation “includes the assertion of a claim by one client against another client
represented by the lawyer in the same or substantially related proceeding.” Comment 7
explains subsection (c)(2): Paragraph (c)(2) prohibits representation of opposing parties
in the same or a similar proceeding including simultaneous representation of parties
whose interests may conflict, such as co-plaintiffs or co-defendants. An impermissible
conflict may exist by reason of substantial discrepancy in the parties' testimony,
incompatibility in positions in relation to an opposing party.
Rule 1.14 (which varies from State to State) addresses situation where the attorneyclient relationship has attached and the client has diminished capacity. Georgia’s Rule
1.14 provides as follows:
a. When a client's capacity to make adequately considered decisions in connection
with a representation is diminished, whether because of minority, mental
impairment or for some other reason, the lawyer shall, as far as reasonably
possible, maintain a normal client-lawyer relationship with the client.
b. When the lawyer reasonably believes that the client has diminished capacity, is at
risk of substantial physical, financial or other harm unless action is taken and
cannot adequately act in the client's own interest, the lawyer may take reasonably
necessary protective action, including consulting with individuals or entities that
have the ability to take action to protect the client and, in appropriate cases,
seeking the appointment of a guardian ad litem, conservator or guardian.17
c. Information relating to the representation of a client with diminished capacity is
protected by Rule 1.6. When taking protective action pursuant to paragraph (b),
the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about
the client, but only to the extent reasonably necessary to protect the client's
interests.
The ACTEC Commentaries to Rule 1.14 address situations where the lawyer is hired to
represent the fiduciary and where the lawyer represents a client with diminished
capacity.18 The ACTEC commentaries indicate that if the lawyer did not previously
represent the alleged ward, then the client is the fiduciary; the lawyer may nonetheless
owe certain duties to the disabled person. If the lawyer represented an individual with
diminished capacity prior to the incapacity, then the lawyer may continue to represent
the client. In some cases, a lawyer may represent the guardian or conservator of a
former client if the representation is not directly adverse. The commentaries indicate
this is not possible if there is a significant risk that joint representation of one would
materially limit obligations owed to the other. Although the commentaries do not offer
17
18

NAELA Aspirational Standard E.7 indicates that guardianship should be the last resort.
http://www.actec.org/public/Commentaries1.14.asp.
105 North Pentz Street, Dalton, Georgia 30720
Telephone (706) 428-0888  Toll Free (800) 241-8755  Fax (706) 395-4008
www.mcguffey.net

Guardianships, Conservatorships & Litigation
Page 7 of 47

any examples, situations where the representation “might” not be adverse include
representing the individual who was designated by the client as guardian or conservator
if the person to be appointed indicates that he or she will follow the wishes of the former
client. The best practice would likely involve bringing the matter to the Court’s attention
and allowing the Court to determine whether continued representation is possible after
full disclosure.

Initiating the Action and Overview
The Petition
A Guardianship or Conservatorship is initiated by filing a petition. National College of
Probate Judges (“NCPJ”) Standard 3.3.1 indicates the petition should be as simple as
possible to obtain, complete, and process. It should be verified and require at least the
following information: (1) a description of the nature and extent of the functional
limitations in the respondent's ability to care for him- or her-self; (2) representations
that less intrusive alternatives to guardianship have been examined; and (3) the
guardianship powers being requested.
Essential elements of a Georgia petition appear at O.C.G.A. § 29-4-10(b) for a
guardianship petition, and O.C.G.A. § 29-5-10(b) for a conservatorship petition.19 In
Tennessee, the essential elements of a conservatorship petition appear at T.C.A. § 34-3104. See also Uniform Guardianship and Protective Proceedings Act (Article 5 of the
Uniform Probate Code) (hereinafter “UGPPA”), § 5-304(b).20
A Georgia petition must be verified and signed by a co-petitioner, or must be presented
with the affidavit of an examining physician, psychologist, or licensed clinical social
worker who examined the alleged ward within 15 days prior to the filing of the petition.
O.C.G.A. § 29-4-10(c).

Who can file a Petition?
In Georgia, any interested person or persons,21 including the proposed ward, may file a
petition for the appointment of a guardian or conservator. O.C.G.A. § 29-4-10(a); § 295-10(a). In Tennessee, a petition for the appointment of a guardian may be filed by any
person having knowledge of the circumstances necessitating the appointment of a
guardian. T.C.A. § 34-3-102.22

Standard Forms
Some States have standardized forms used in guardianship and conservatorship
proceedings. Standard Georgia forms are found at www.gaprobate.org. Standard
The standard form including these elements is Form 12, available at www.gaprobate.org.
http://www.law.upenn.edu/bll/archives/ulc/upc/final2005.pdf.
21
"Interested person" means any person who has an interest in the welfare of a minor, ward, or
proposed ward, or in the management of that individual's assets and may include a governmental agency
paying or planning to pay benefits to that individual. O.C.G.A. § 29-1-1(9).
22
In most states, any interested person can file the petition. Elder Law Answer Book, Q. 11:15.
19

20
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Tennessee forms appear on the Hamilton County, Tennessee, website for the Clerk and
Master at http://www.hamiltontn.gov/courts/ClerkMaster/Forms/default.htm. In most
instances, lawyers may modify or deviate from standard forms if they disclose any
changes made to the standard form.

Initial Screening
After the petition is filed, an initial screening should occur to divert inappropriate
petitions. NCPJ Standard 3.3.2; O.C.G.A. § 29-4-11(a); O.C.G.A. § 29-5-11(a). In
Georgia, the initial screening is based on the petition and is performed by the Court.
“The probate judge must review it to determine whether there is probable cause to
believe that the adult actually is in need of a guardian.”23 If the court determines there is
no probable cause, then the petition is dismissed. O.C.G.A. § 29-4-11(b); O.C.G.A § 29-511(b).

Notice
Notions of due process permeate the notice requirements in each State’s guardianship
statute. In Georgia, if there is probable cause for the petition, the Court must give the
respondent notice of the action, serving all pleadings on the respondent. O.C.G.A. § 294-11(c); O.C.G.A. § 29-5-11(c). The notice must: (1) be personally served; (2) inform the
ward that a petition has been filed and that the ward has a right to attend any hearing
and if a guardian is appointed that the ward may lose important rights including control
over management of his or her person or property; (3) inform the ward of the time and
place for submitting to an evaluation; and (4) inform the ward of his or her right to
counsel and that counsel shall be appointed within two days of service unless the
proposed ward indicates that he or she has retained counsel. O.C.G.A. § 29-4-11(c)(1);
O.C.G.A § 29-5-11(c)(1).
In addition to the alleged ward, the following persons must be served with the petition:
(1) the ward’s spouse, (2) all children (if there are no children, then at least two other
relatives or friends if there are no relatives), (3) any person nominated as guardian by
the ward, and (4) any person nominated by the ward’s spouse, child or parent to serve as
guardian. O.C.G.A. § 29-4-11(c)(3); O.C.G.A. § 29-5-11(c)(3). Service by mail is
permitted for these individuals.

Guardian Ad Litem
Assuming probable cause exists for the petition to move forward, a guardian ad litem
may be appointed. O.C.G.A. § 29-4-11(c)(4); T.C.A. § 34-1-107; NCPJ Standard 3.3.4.
The National College of Probate Judges refers to this individual as a “court visitor.” The
role of the guardian ad litem is to act as the eyes and ears of the court. Radford, supra, §
9-2.24 Although the guardian ad litem is “to represent the interests” of the alleged ward,

Radford, supra, § 4-3; citing O.C.G.A. § 29-4-11(a).
The guardian ad litem is, by definition, "not an advocate for the respondent." Tenn. Code Ann. §
34-1-107(d)(1). The guardian ad litem's primary duty is to the court with the focus of that duty being "to
determine what is best for the respondent's welfare." In re Allen, -- S.W.3d --, 2010 Tenn. App. LEXIS
810 (Tenn. Ct. App. Dec. 29, 2010).

23

24
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O.C.G.A. § 29-9-2(a), he or she is prohibited from representing the ward as counsel.
O.C.G.A. § 29-9-3.25
In Tennessee, the guardian ad litem has the following statutory duties:
(A) Verify that the respondent and each other person required to be served or
notified was served or notified;
(B) Consult with the respondent in person as soon as possible after appointment;
(C) If possible, explain in language understandable to the respondent the:
(i) Substance of the petition;
(ii) Nature of the proceedings;
(iii) Respondent's right to protest the petition;
(iv) Identity of the proposed fiduciary; and
(v) Respondent's rights as set forth in § 34-3-106; and
(D) Determine if the proposed fiduciary is the appropriate person to be
appointed.26
If a fiduciary is sought to manage the alleged ward’s property, then the guardian ad
litem must also investigate the:
(A) Nature and extent of the respondent's property;
(B) Financial capabilities of the proposed fiduciary; and
(C) Proposed property management plan.
To some extent, the guardian ad litem’s role is to further due process by ensuring that
appropriate disclosures are made and that all parties adhere to the process. The
guardian ad litem also serves a protective role by ensuring that significant information is
brought to the court’s attention if not otherwise disclosed by the parties (e.g., whether
the nominated conservator is currently mired in bankruptcy proceedings). Finally,
although the guardian ad litem is not the ward’s advocate, he or she can ensure that the
alleged ward’s voice is heard. For example, if the alleged ward expresses a choice
regarding who should serve as guardian or conservator, the guardian ad litem might
include that information in his or her report to the court.

Legal Counsel
The constitution provides that no State shall deprive any person of life, liberty, or
property, without due process of law. Arguably, due process requires appointment of
counsel in the guardianship process.27 In Georgia, legal counsel must be appointed
There is a distinct difference between the role of the attorney as an advocate and a guardian ad
litem. Comment to UGPPA § 5-115. A case involving a minor, In the Interest of W.L.H., 314 Ga. App. 185
(2012), indicates that the purpose of a guardian ad litem in civil cases is to act for a person who is not sui
juris. At least in the context tof that litigation, the apparent distinction between guardian ad litem and
attorney ad litem is that the guardian ad litem stands in the shoes of the ward.
26
These duties largely mirror those in UGPPA § 5-305(c) and (d).
27
Legal counsel must not confuse their role with that of the guardian ad litem. When an attorney is
appointed for the alleged ward, the purpose for counsel is to advocate for the client’s expressed wishes
and not to determine their best interests. Gross v. Rell, 304 Conn. 234 (2012). The appointment of
counsel may (or may not) be required for the ward, but no other participant has a right to appointed
counsel in an adult guardianship proceeding. See In re Protective Proceedings of Freddy A., 2012 Alas.
25
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unless the alleged ward retains his or her own attorney. Some States do not require the
appointment of counsel because it would add an additional layer of cost in situations
where the alleged ward might not be able to pay. After consulting with probate judges
and numerous attorneys, this protective rule was intentionally retained when Georgia
revised its guardianship code in 2005. See Radford, supra, § 4-3.
In Tennessee, an attorney ad litem may be appointed on the request of the respondent
or on the recommendation of the guardian ad litem. T.C.A. § 34-1-125.28 The duties of an
attorney ad litem and a guardian ad litem, while overlapping somewhat, are different;
therefore, appointment of an attorney ad litem is not a substitute for the guardian ad
litem. See In re Allen, -- S.W.3d --, 2010 Tenn. App. LEXIS 810 (Tenn. Ct. App. Dec. 29,
2010).
An interesting dilemma in guardianship cases is whether the alleged ward has authority
to enter into an attorney-fee agreement. A law firm allegedly hired by the ward after the
petition was filed was disqualified in In re Allen. There, relying on prior case law,29 the
court found that a lawyer’s authority to represent a client must be demonstrated when
challenged. The law firm allegedly representing the ward also appeared on behalf of an
adult child who filed a competing petition for conservatorship. The entry of appearance
was filed after the court appointed a guardian ad litem, whom it chose to ignore.
“Knowing full well that the Ward's fate was in the court, that the Ward's doctor of
longstanding was opining that the Ward could not care for his person and his property,
and that the court had entered an order appointing an attorney ad litem the Freeman
attorneys interviewed the Ward and accepted a check drawn on the Ward's account for
their potential retainer without so much as acknowledging the court's or attorney's
existence.” These facts were sufficient to disqualify the law firm from representing the
ward without reaching the alleged conflict of interest between the ward and adult child.
In Levenson v. Oliver, 202 Ga. App. 157 (1991), distinguishable because it involves
restoration of rights after a guardianship was established, a dispute erupted over
attorney’s fees. The case began when the Department of Family & Children’s Services
filed a petition to restore Ingeborg Rath’s rights. Attorney Louis Levenson filed an entry
of appearance for Rath and a demand for jury trial. Meanwhile, reports were returned to
the court from the guardian and court appointed physician and applied psychologist, all
supporting restoration of Rath’s rights. Apprently Levenson submitted a bill in the
LEXIS 46 (March 28, 2012), where the court affirmed the trial court’s refusal to appoint counsel for the
ward’s mother in a petition to modify the terms of her son’s guardianship.
28
There is, however, no requirement that an attorney be appointed in all Tennessee cases. In In re
Trout, 2009 Tenn. App. LEXIS 693 (October 15, 2009), one of the grounds for appeal was failure to
appoint counsel for the alleged ward. There, counsel for another party requested appointment of an
attorney and the court properly rejected that request. Ms. Trout, when questioned by the guardian ad
litem, requested appointment of an attorney, but failed to do so until the trial had started and the court
declined to delay the hearing given the exigencies of her circumstances. That decision was affirmed on
appeal, in part, because Ms. Trout was previously informed of her right to secure representation and she
had failed to do so.
29
In re Ellis, 822 S.W.2d 602 (1991).
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amount of $6,301.25 approximately two weeks prior to a court order restoring Rath’s
personal rights, but extending the conservatorship; Rath’s conservator objected to the
attorney fee bill. Among other reasons for the objection, the conservator stated that
Levenson’s bill was more than half the amount in Rath’s estate and that “a reasonable
attorney fee would be $3,000.” The probate court apparently agreed and awarded
Levenson fees in the amount of $3,500. Levenson’s appeal was rejected and the decision
below was affirmed. “We find no authority which authorizes an incapacitated adult to
hire an attorney without permission from the court or the legal guardian. The purpose of
appointing a guardian for an incompetent is to protect the incompetent from personally
wasting his estate or allowing others to do so. It would be illogical to appoint a guardian
to oversee the estate of an incompetent, and then allow the incompetent to hire
attorneys and have the attorneys act without express permission from the guardian or
the court. Thus, where a guardian is appointed, no one except the guardian can act for or
on behalf of the incompetent without express authority or appointment.”30 Because
there was seeming acquiescence to Levenson’s representation of Rath, with only the
value of services being challenged, the probate court’s award of $3,500 was affirmed.
The lesson seems to be, at least after probable cause for a hearing is established, that
attorney fee agreements should be approved by the court.31

Court Initiated Evaluations
Typically, medical or psychological testimony is required before a guardian or
conservator may be appointed. This testimony, which is often provided by affidavit, may
be different from evidence secured by a party litigant; parties may supplement the court
mandated pre-hearing examination with other medical or psychological evidence. This
distinction is illustrated in Ex parte Casey, 2012 Ala. LEXIS 7 (January 20, 2012). In
Casey, a 74 year old, Jo Ann, filed for divorce in 2008. Her husband defended, alleging
she lacked capacity and that the divorce petition was the product of undue influence.
Although the delay is unexplained, James (Senior), her husband, filed a petition for
letters of guardianship and conservatorship in January 2010, prior to the hearing on the
divorce petition. Initially the probate court appointed Dr. Paul Roller, a geriatric
physician, to examine Jo Ann and file a report. Dr. Roller’s appointment did not
preclude later examinations by Dr. Rebecca Jones and Dr. Olga Belotserkovskaya.32
In Georgia, a post-petition examination by a physician, psychologist or licensed clinical
social worker is required. “The court shall appoint an evaluating physician who shall be
a physician licensed to practice medicine under Chapter 34 of Title 43, a psychologist
licensed to practice under Chapter 39 of Title 43, or licensed clinical social worker ….”
O.C.G.A. § 29-4-11(d)(1). The evaluator must explain the purpose of the evaluation. The
Citing Matter of Estate of Kutchins, 169 Ill. App.3d 637, 523 NE2d 1025 (1988)
Assuming the alleged ward is capable of voicing a preference concerning lawyers, allowing the
ward to select his or her lawyer is entirely consistent with the ward’s right to select a guardian or
conservator. It would seem that good cause would be necessary to deny a ward’s motion to retain a
specific lawyer.
32
Ex parte Casey, while illustrative of the use of multiple examinations, dealt with whether a
guardianship should have been transferred to another court.
30
31
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ward may remain silent. Anything said by the ward during the evaluation is privileged
and inadmissible. The ward’s legal counsel may attend the evaluation, but may not
participate. O.C.G.A. § 29-4-11(d)(2). A written report must be filed with the court
within seven (7) days after the evaluation and served on the proposed ward, his or her
counsel and the guardian ad litem, if any. O.C.G.A. § 29-4-11(d)(4). Hearsay does not
appear to be an issue since the court has specific authority to consider the evaluation
report and any response filed by the proposed ward. O.C.G.A. § 29-4-12(d)(4); § 29-512(d)(4).
In Tennessee, an examination conducted within ninety days prior to the petition is
sufficient, but a post-petition examination may be ordered on motion by the petitioner,
the respondent, the adversary counsel, the guardian ad litem, or by the Court on its own
initiative. T.C.A. § 34-3-105 (a). Each physician's or psychologist's sworn report shall
contain the following: (1) The respondent's medical history; (2) A description of the
nature and type of the respondent's disability; (3) An opinion as to whether a
conservator is needed and the type and scope of the conservator with specific statement
of the reasons for the recommendation of conservatorship; and (4) Any other matters as
the court deems necessary or advisable. T.C.A. § 34-3-105(c).

Additional Court Screening
In Georgia, the court should review the report from the court ordered examination to
determine whether probable cause exists for a hearing. O.C.G.A. § 29-4-12(a). If there is
no probable cause to support a finding that the ward is in need of a guardian or
conservator, the petition is dismissed. O.C.G.A. § 29-5-12(b).
It does not necessarily follow that a guardianship or conservatorship will be imposed
following a medical, psychological, or other finding of incapacity. In McCallie v.
McCallie, 660 So.2d 584 (Ala. 1995), Jackie McCallie filed a petition for guardianship
and his brother, David, filed a petition to dismiss; David alleged that, while their mother
lacked capacity, he held a power of attorney so no guardianship was necessary. Thus, a
lack of capacity was apparently stipulated by the parties. The court nonetheless
dismissed the petition. Jackie appealed, arguing that the stipulation of incapacity
required imposition of a guardianship. In affirming, the court held that a guardian is
appointed only when there is a finding that a basis for a guardianship has been
established. In that case, with the existence of a power of attorney, the necessity of a
guardianship was not established notwithstanding the stipulation.33 See also Cruver v.
Mitchell, 289 Ga. App. 145 (2008), discussed infra.

Hearing
If probable cause of impairment remains following the court initiated evaluation, then a
hearing must be scheduled. O.C.G.A. § 29-5-12(c)(1). In Georgia, a trial by jury may be
demanded in counties where the population exceeds 96,000 and the judge has been a
33
“Most states have added threshold requirements for guardianship intervention – most commonly
a finding that the guardianship is necessary to provide for the essential needs of the individual.”
Assessment of Older Adults, supra, p. 7.
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practicing attorney for at least 7 years. O.C.G.A. § 15-9-121. The rules of evidence
applicable in all civil cases apply. O.C.G.A. § 29-5-12(c)(3). The standard of proof is clear
and convincing evidence of the need for a guardianship or conservatorship. O.C.G.A. §
29-5-12(c)(4).
In Tennessee, the respondent has the right to: (1) On demand by respondent or the
guardian ad litem, a hearing on the issue of disability; (2) Present evidence and confront
and cross-examine witnesses; (3) Appeal the final decision on the petition; (4) Attend
any hearing; and (5) Have an attorney ad litem appointed to advocate the interests of
the respondent. T.C.A. § 34-3-106. The hearing must be held on the petition not less
than seven (7) or more than sixty (60) days after service of the petition or appointment
of a guardian ad litem, whichever is later. T.C.A. § 34-1-108(a). The standard of proof is
clear and convincing evidence that a conservatorship is necessary. T.C.A. § 34-1-126.
The right to a formal hearing may be waived unless required by statute. In
Conservatorship of Deidre B., 180 Cal. App.4th 1306 (2010), the ward’s appointed
counsel consented to reestablishment of a conservatorship and waived the conservatee’s
right to a formal hearing.34 On appeal, the court found no error in accepting counsel’s
stipulation. The court indicated that a remedy still exists if the conservatee later
suggests that the stipulation was improperly made; the conservatee could request a
rehearing in light of the court’s continuing jurisdiction.
Presence of the Ward
The ward’s presence at the hearing is a due process right that may be waived. This issue
was litigated in Conservatorship of John L., 105 Cal. Rptr.3d 424 (Cal. 2010). There, an
individual with an alleged mental illness was the subject of a proceeding under
California’s Lanterman-Petris-Short Act (LPS Act or Act; Welf. & Inst. Code, § 5000 et
seq.).35 John L.’s counsel waived his right to appear at the hearing. Specifically, his
appointed counsel reported: “Your [H]onor, I have visited with him at Telecare Choices.
Recently he was here. He had requested a writ which he took off calendar. At any rate
Mr. L[.] is doing much better. We discussed the conservatorship and on Friday then he
wished to put it over until yesterday so that he could think about it. When we met he
indicated that at this time he was not contesting the conservatorship. He did not want to
be present in court. So we would ask the court to excuse his presence.” After receipt of
this report, the hearing went forward and a conservatorship was established.
In reviewing the decision below, the court found that procedures for establishing a
conservatorship include a number of requirements pertaining to notice, hearing and
trial rights, and other matters. In evaluating what due process requires, the court found
that the answer must be viewed in context. “Because of the broad spectrum of concerns
to which the term must apply, flexibility is necessary to gear the process to the particular
In California, the reestablishment hearing is governed by the same rules that govern an initial
establishment hearing.
35
The LPS Act authorizes the establishment of a conservatorship of a person who is gravely disabled
as a result of a mental disorder. A conservatorship established under the LPS Act can last up to one year
and authorizes involuntary detention, evaluation and treatment.
34
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need; the quantum and quality of the process due in a particular situation depend upon
the need to serve the purpose of minimizing the risk of error. In conservatorship cases,
we balance three factors to determine whether a particular procedure or absence of a
procedure violates due process: the private interests at stake, the state or public
interests, and the risk that the procedure or its absence will lead to erroneous decisions.”
In John L.’s case, there was no denial that he informed his counsel that he did not wish
to be present for the hearing. Accordingly, the court was authorized to balance the
respective policy concerns and there was no error in waiving his presence and the court
was not required to, essentially, take the case to him to ensure his presence at the
hearing.
The Georgia code similarly allows the ward or the ward’s counsel to waive the ward’s
presence at the hearing. O.C.G.A. § 29-4-12(d)(1); § 29-5-12(d)(1).

Issues Typically Contested
Risk Factors
Guardianship includes inherent risk. Risk carries with it the possibility of litigation. The
following list of risk factors was developed by the Arizona Supreme Court Probate
Committee:36
1. No family members.
2. Large estate.
3. Unprotected assets – unrestricted or non-bonded assets.
4. Dispute among parties, whether family or professional fiduciary.
5. Late or no inventory.
6. Late or no accountings.
7. Late or no annual guardianship reports.
8. Inaccurate record keeping, no automation.
9. No record keeping.
10. Unacceptable accounting practices.
11. Disproportionate or unusually large transactions.
12. Checks returned with insufficient funds or late charges.
13. Use of ATM or gift cards.
14. Guardianship only appointed but handling assets.
15. Health, business or personal problems of fiduciary – professional or family
fiduciary.
16. Financial difficulty of fiduciary, tax liens, judgments or bankruptcy.
17. Difficulty in acquiring bond, especially with a professional fiduciary.
18. Failure to renew bond, pay premium or bond revoked.
19. For the professional, failure to renew license.
20. Disciplinary action by a professional licensing agency – family or professional.
Listed with citation at http://www.ncsc.org/sitecore/content/microsites/future-trends2012/home/Better-Courts/1-7-Probate-DCM.aspx.
36
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21. Questionable fiduciary.
22. Questionable attorney.
23. Fiduciary with limited experience.
24. Singular responsibility and control of information by fiduciary.
25. Poor or no supervision of staff by professional fiduciary principal.
26. Ignore request by court, including orders to show cause.
27. Pattern of rebuffing requests for information by parties or attorneys.
28. No court appointed attorney.
29. Petition to withdraw by attorney.
30. Unauthorized gifts or loans.
31. Large fees – especially in relationship to overall assets and tasks accomplished.
32. No notice to interested parties or lack of documentation.
33. Pattern of complaints against fiduciary.
34. Fiduciary exclusively uses one vendor instead of a pool of vendors.
35. Transfer between bank accounts, especially near inventory or accounting due
dates.
36. Professional fiduciary does not maintain written policies and procedures.
37. Expenditures not appropriate for client’s level of care and market rate for
services.
38. Payment of interest or penalties in accounting summaries in addition to bank
charges for insufficient funds.
39. Fiduciary not visiting client when appointed as guardian.
Many of these risk factors can be eliminated with pre-appointment investigations of
potential fiduciaries. The Maricopa County Probate Court developed and piloted a
Probate Evaluation Tool which allows court investigators to designate each new
guardianship or conservatorship case as low, moderate or high risk. Other courts
require potential guardians and conservators to complete a questionnaire37 and undergo
a criminal background check38 for the purpose of minimizing risk. Completion of an
asset management plan, Georgia’s Standard Form 58, also minimizes risk by frontloading a spending plan.

Standing
“The doctrine of standing invokes whether a particular litigant is entitled to have a court
decide the merits of a dispute or of particular issues.” In re Conservatorship of
Carnahan, 2011 Tenn. App. 113 (2011). The issue of standing may arise in the
guardianship itself, or in related proceedings. In Groves, once the trial court determined
that Ms. Groves had capacity (a finding that was reversed on appeal), the petitioner had
no standing to set aside gifts of real estate and personal property. Groves, at 348.

37
38

http://www.co.bibb.ga.us/ProbateCourt/Forms/QualificationsQuestionnaire.pdf.
http://www.co.bibb.ga.us/ProbateCourt/Forms/ConsentCriminalCheck.pdf.
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Intervention
An interested party might seek to intervene in the proceeding.39 The petition may or
may not be granted. In White v. Heard, 225 Ga. App. 351 (1997), the adult children of
Elizabeth Bosch petitioned for appointment of a guardian for Elizabeth. Her grandson
moved to intervene, contending a guardian was unnecessary. The trial court denied his
motion and, on appeal, the court affirmed after finding that intervention as a right is
only permitted where a statute grants an unconditional right to intervene. No such
statute authorized the grandson’s intervention.

Jurisdiction and Venue
In some States, such as Georgia, venue includes a jurisdictional element. Subject matter
jurisdiction is in the probate court, but venue is limited to the county where the alleged
ward is domiciled or where he or she is found. In Tennessee, the action must be brought
in a court exercising probate jurisdiction or any other court of record of any county in
which there is venue; venue is the county of residence of the alleged disabled person.
T.C.A. § 34-3-101. See also UGPPA § 5-108.

Failure to meet technical requirements
Although a deficient petition should be dismissed by the court, one which fails to meet
the statutory criteria outlined above is subject to objection and may be dismissed. In
Wilson v. James, 260 Ga. 234 (1990), the court reviewed a petition listing stepchildren
instead of children as the persons to be notified of the petition. The court held that
because there was no compliance with the notice requires of the code, the appointment
of a guardian was void. The Wilson court cited Edwards v. Lampkin, 112 Ga. App. 128
(1965), aff’d 221 Ga. 486 (1965), which held that failure to provide the notice required
under the guardianship statute prevents the court from acquiring the necessary
jurisdiction to appoint a guardian.
Should a Guardian or Conservator Be Appointed?: The Standard
“The criteria for finding incapacity differ among states, but in all states, the law starts
with the presumption of capacity.”40 While outdated standards required a finding that
the alleged ward was an idiot, lunatic, person of unsound mind, or spendthrift, modern
guardianship law focuses on medical and functional criteria.41 Today, the most common
See Rules of Civil Procedure, Rule 24 (O.C.G.A. § 9-11-24). Any person shall be permitted to
intervene when a statute confers an unconditional right to do so, or when the applicant claims an interest
relating to the property or transaction which is the subject matter of the action and he is so situated that
the disposition of the action may as a practical matter impair or impede his ability to protect that interest,
unless the applicant’s interest is adequately represented by existing parties. Permissive intervention is
possible when a statute confers a conditional right to intervene, or when an applicant’s claim or defense
and tha main action have a question of law or fact in common.
40
Assessment of Older Adults with Diminished Capacity: A Handbook For Lawyers, p. 7
(ABA/APA 2005); see also Langston v. Allen, 268 Ga. 733 (1997) (“Mental or physical impairment is
never presumed.”); In re Groves, supra, at 329 (“it is well-settled that the law presumes that adult
persons are sane, rather than insane, and capable, rather than incapable.”).
41
Assessment of Older Adults with Diminished Capacity, supra, at 7. See also J. Karlawish,
Measuring Decision-Making Capacity in Cognitively Impaired Individuals, 16 Neurosignals 91, 92
(2008) (the essential characteristic is that someone lacking capacity, whether the judgment is medical or
39
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paradigm involves a two pronged inquiry: (1) Is there a disabling condition; and (2) A
finding that the condition causes an inability to adequately manage personal and/or
financial affairs.42 In addition, most states require a finding that the guardianship is
necessary to protect the alleged ward, and that no less restrictive means of doing so is
available.
One book suggests that there are six pillars for a capacity assessment: medical
condition; cognition; everyday functioning; values and preferences; risk and level of
supervision; and means to enhance capacity.43 The pillars feed a five step judicial
determination of capacity consisting of screening the case; gathering information;
conducting a hearing; making a determination and ensuring oversight. In making
determinations, the book suggests that judges should categorize the alleged ward’s
ability and offers three possibilities: (1) If minimal or no diminished capacity, use less
restrictive alternatives; (2) If severely diminished capacities on all fronts, use plenary
guardianship; and (3) If mixed strengths and weaknesses, use limited guardianship.44
Careful examination of the circumstances in each case is particularly important because
an individual’s sense of self-worth may be intertwined with independence. An elder’s
“ability to exercise this control and to maintain their dignity often forms the basis for
their self-esteem and their belief in their continuing viability as a person. Thus, the loss
of status as an autonomous member of society can intensify any disability that an elderly
person may have.” In re Groves, supra, at 328.
Uniform Guardianship and Protective Proceedings Act
The UGPPA provides that a limited or unlimited guardian may be appointed only upon a
finding, by clear and convincing evidence that the respondent is an incapacitated person
and that the respondent’s needs cannot be met by less restrictive means. The UGPPA
defines an “incapacitated person” as “an individual who, for reasons other than being a
minor, is unable to receive and evaluate information or make or communicate decisions to
such an extent that the individual lacks the ability to meet essential requirements for
physical health, safety, or self-care, even with appropriate technological assistance.” UGPPA
§ 5-102(4).
Georgia
“The court may appoint a guardian for an adult only if the court finds the adult lacks
sufficient capacity to make or communicate significant responsible decisions concerning
his or her health or safety.” O.C.G.A. § 29-4-1(a). The threshold inquiry for a
legal, “can no longer choose for himself”), available at
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2717553/.
42
Id. See also In re Groves, supra, at 331 (“the pivotal inquiry involves not merely the diagnosis but
also the effect that the illness, injury, or condition has had on the capacity of the person for whom a
conservatorship is sought.”).
43
American Bar Association, American Psychological Assoc., and National College of Probate
Judges, Judicial Determination of Capacity of Older Adults in Guardianship Proceedings, available at
http://www.americanbar.org/content/dam/aba/migrated/aging/docs/judgesbooksum.authcheckdam.do
c.
44
Id.
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conservatorship is similar. “The court may appoint a conservator for an adult only if the
court finds the adult lacks sufficient capacity to make or communicate significant
responsible decisions concerning the management of his or her property.” O.C.G.A. §
29-5-1(a). This is the basic finding necessary for the appointment of a guardian or
conservator. The focus is solely on decision-making capacity rather than on a diagnosis.
Radford, supra, § 4-1.45
In Georgia, a finding of criminal insanity or incompetence to stand trial does not trigger
a presumption that guardianship is necessary. O.C.G.A. § 29-4-1(2). Similarly, a finding
that an individual requires treatment for (1) alcohol, drug or substance abuse, (2)
mental illness, or (3) mental retardation does not trigger a presumption that
guardianship is necessary. Id. Professor Radford notes that “Patients with dementia,
delirium, schizophrenia, bipolar affective disorder, and other psychiatric conditions may
be capable of making responsible decisions.” Radford, supra, § 4-1, n.10. 46
A “Good Samaritan” argument, without more, is insufficient to support a guardianship.
The court has no duty to appoint a guardian simply for convenience or to derive a
benefit for the ward. In In re Roscoe, 242 Ga. App. 440 (2000), there was no abuse of
discretion where the court refused to appoint a guardian for the purpose of allowing a
child to gain health insurance through the petitioner’s health policy. “[T]here was no
basis for the appointment of a guardian other than to obtain an isolated but desirable
benefit for the child.”
Conversely, after a petition is filed, the focus is on the alleged ward’s condition, not the
success or failure of others in providing support for the ward. If the adult lacks sufficient
capacity to make or communicate significant responsible decisions concerning his or her
health or safety, then a guardian should be appointed. “The inquiry focuses on the
condition and best interest of the adult, not on whether the adult's family to date has
been able to act successfully on her behalf without a guardianship.” Cruver v. Mitchell,
289 Ga. App. 145 (2008).47
Loss of executive function or judgment will support imposition of a conservatorship. In
In re Cochran, 314 Ga. App. 188 (2012), the alleged ward, Ms. Cochran, appealed
45
The most common model in determining capacity measures an individual’s abilities in
understanding, appreciation, choice and reasoning. Karlawish, supra, at 93. See also P. Moberg & K.
Kniele, Evaluation of Competency: Ethical Considerations for Neuropsychologists, 13 Applied
Neuropsychology 101, 103 (2006). There is, no single measure the may act as a capacitor. “There appears
to be a shared belief that decision-making capacity is a multidimensional construct reliant on a
combination of intact cognitive abilities including attention, orientation, memory, general intellectual
functioning, problem solving and abstract reasoning.” Id., at 104.
46
“Capacity usually is task-specific rather than a general construct. The existence of physical or
mental illness per se does not mean that a patient lacks capacity. Rather, capacity is determined by
whether an individual has specific abilities, regardless of diagnosis.” S. Soliman, Evaluating older adults’s
capacity and need for guardianship, 11 Current Psychiatry 39, 40 (April 2012).
47
In the absence of a power of attorney and/or advance directive, the court’s holding is likely
appropriate. However, if those documents exist, then it is doubtful that a guardianship is “necessary”
where the caregiver support was successful.
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imposition of a conservatorship. Apparently, Cochran enjoyed participating in foreign
lotteries (e.g., scams). Beginning in 2007, the Department of Human Services began
receiving reports that Cochran and her husband had spent as much as $100,000 on
various lotteries and sweepstakes.48 Family members sought and secured an emergency
conservatorship to protect Cochran. However, on the day the emergency
conservatorship expired, Cochran went to the bank to wire $52,000; ostensibly the wire
was to pay taxes after receiving word that she won an alleged multi-million dollar
lottery. The bank refused to authorize the wire, so Cochran went to a different branch
and withdrew $52,000. The bank then notified the Department, which filed a second
petition for emergency conservatorship. Subsequent to the Department’s involvement,
Cochran refused to see her personal physician (citing embarrassment), but agreed to
meet with a psychologist. The psychologist filed a report indicating that Cochran lacked
capacity to make responsible decisions regarding management of her property. A court
appointed social worker arrived at the same conclusion. A conservatorship was imposed
and Cochran appealed. On appeal, the judgment was affirmed. Although the court
agreed that evidence that Cochran played suspect lotteries, alone, would not support a
guardianship,49 there was evidence that she was a serial victim of scams and that she
suffered from a cognitive deficit, which lead to significant financial losses. This evidence
was sufficient to support the necessity of a conservator to protect Cochran’s assets.
Tennessee
“The appointment of conservators in Tennessee no longer hinges on a determination of
incompetency. For the past ten years, conservatorship proceedings have focused on the
capacity of the person for whom a conservator is sought. Conservators may now be
appointed only for persons who are disabled. Tenn. Code Ann. § 34-1-101(7) defines a
"disabled person" as any person eighteen (18) years of age or older determined by the
court to be in need of partial or full supervision, protection and assistance by reason of
mental illness, physical illness or injury, developmental disability, or other mental or
physical incapacity.” In re Conservatorship of Carnahan, 2011 Tenn. App. 113 (2011). 50
48
Testimony at trial indicated that Cochran may have spent between $600,000 to $700,000 over a
6 or 7 year period.
49
“[A] person of perfectly sound mind, capable of understanding that the lotteries might be a fraud,
nevertheless might choose to play the lotteries as escapist fantasy and fun.” However, the cumulative
evidence showed that Cochran was incapable of reasoning that the lotteries were likely scams. The
psychologist who interviewed Cochran testified that she had a loss of cognitive process of judgment and
consequences; Cochran concluded one lottery was not a scam because “he called.” In another case,
Cochran gave out her bank account information after allegedly winning a $57 million lottery, but she
could not recall who she gave the information to or the name of the lottery. At trial, she testified that she
was supposed to meet a man from Jamaica after the hearing who was delivering a lottery check and two
cars. When asked if she thought the man was truthful, her response was “well, you can never tell.” Value
judgments are addressed in Moberg & Kniele, supra, at 108, where they indicate that a patient’s decision
to donate his or her life savings to “Save the Whales” may appear ill-advised, but if the patient
demonstrates an understanding of the cost: benefit analysis, then an evaluator must respect the patient’s
wish.
50
Prior to 1993, a judicial determination of incompetence was required. See also Thompson v.
Tennessee, 134 S.W.3d 168 (2004), a criminal case, where the court observed that disability, rather than
incompetence was the standard. In that case, the court recounted that Thompson’s conservatorship had
been terminated several months earlier because the court found it was no longer necessary.
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“As the law now stands, the threshold question in every conservatorship proceeding is
whether the person for whom a conservator is sought is disabled or incapacitated.51 If
the answer is no, the trial court cannot appoint a conservator. If, however, the answer is
yes, the court must then determine whether the person is fully or partially incapacitated
and whether the incapacity is temporary or permanent. The trial court must also
determine, based on the nature of the incapacity, whether the disabled person requires
full-time supervision, protection, or assistance or whether partial supervision,
protection, or assistance will suffice. If the trial court determines that the disabled
person requires any sort of supervision, protection or assistance, it must enter an order
appointing a conservator and must specifically "enumerate the powers removed from
the respondent and vested in the conservator." Tenn. Code Ann. § 34-3-107(2). Any
power not specifically vested in the conservator remains with the person for whom the
conservator has been appointed.” In re Conservatorship of Carnahan, 2011 Tenn. App.
113 (2011).
While it may excite the vigilance of the court, advanced age, by itself, does not provide
grounds for appointed a conservator or limited guardian. In re Groves, supra at 331,
n.32.
Evidence of extensive alcohol and drug abuse might support a conservatorship. In In re
Hutchson, 2009 Tenn. App. LEXIS 238 (April 13, 2009), a conservator was appointed
for a 43 year old former investment advisor after the court heard of substance abuse
leading to “manifestations of psychosis, which is, in fact, disorganization - hallucinations, delusions, and disorganizations.” Opposing testimony was offered by an
expert hired by the respondent. Unfortunately, the respondent took the stand as well
and, apparently, his testimony tipped the scales in favor of a conservatorship.
Where the alleged ward has a complete lack of knowledge concerning his or her assets
and liabilities, a conservatorship may be appropriate. In In re Conservatorship of Trout,
2009 Tenn. App. LEXIS 693 (October 15, 2009), an 83 year old ward appealed the
imposition of a conservatorship. Although other evidence supported the trial court’s
finding, the most compelling evidence was her lack of knowledge concerning assets and
liabilities, including “no apparent understanding that she had $ 60,000 in credit card
debt or the ramifications of taking on a $ 200,000 30-year mortgage.” In Trout, the
court found the alleged ward’s lack of understanding was so beyond her ability that the
decisions being made were obviously those of an individual who exerted dominion and
control over her.

Although the term “disability” is defined by statute, the term “incapacitated” is not. In In re
Conservatorship of Groves, 109 S.W.3d 317 (2003), the court noted that capacity is situational and
contextual. It is not an abstract, all or nothing proposition. In involves a person’s actual ability to engage
in a particular activity. A person may be incapacitated with regard to one task or activity while retaining
capacity in other areas because the skills necessary in one situation may differ from those required in
another. Capacity is a fluid concept and may change over time or with the situation.

51
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Who should be appointed as Guardian or Conservator?
“To appoint a conservator under Tenn. Code Ann. § 34-3-103, the trial court must make
two determinations: (1) what is in the best interest of the disabled person considering all
relevant factors and (2) who, under the prioritized list, is the appropriate conservator.
Crumley, 1997 Tenn. App. LEXIS 774, 1997 WL 691532, at *3.” In re Conservatorship of
Carnahan, 2011 Tenn. App. 113 (2011). In Tennessee, the prioritized list is as follows: (1)
The person or persons designated in a writing signed by the alleged disabled person;52
(2) The spouse of the disabled person; (3) Any child of the disabled person; (4) Closest
relative or relatives of the disabled person; and (5) Other person or persons. T.C.A. § 343-103. Ultimately, though, there is no right to serve as fiduciary; the Court names the
fiduciary if one is appointed. T.C.A. § 34-3-107. If the court declines to appoint the
individual nominated by the ward, good cause must be shown. T.C.A. § 34-6-104(b). The
rule in Georgia is essentially the same. See Radford, supra, § 4-5.53 Of note, if the alleged
ward is present, a Georgia court should consider any person suggested by the proposed
ward. O.C.G.A. § 29-4-12(d)(6); § 29-5-12(d)(6).
In Georgia, a guardian must be an individual, but a conservator may be any person.54 A
guardian or conservator with a conflict of interest may not be appointed unless the
Court finds that the conflict is insubstantial or that, despite the conflict, appointment of
the nominated individual is in the ward’s best interests. O.C.G.A. § 29-4-2(c).55 In
Tennessee, the code expressly finds that “no personal representative of an estate, any
part of which is distributable to a disabled person, except a parent, spouse, child,
grandchild, grandparent or sibling of the disabled person, shall be appointed the
fiduciary for the disabled person until the personal representative has first settled its
accounts as personal representative.” T.C.A. § 34-1-120.
The court’s decision making process for departing from the statutory preference list is
demonstrated in In re Moses, 273 Ga. App. 501 (2005). There, competing petitions for
guardianship were filed by Wyomia Moses’s children and her sister.56 The children,
Caris and Joseph, argued that Caris should be appointed guardian and that Joseph
should be appointed conservator. Wyomia’s sister, Shirley Smith, argued that neither
child was fit to serve because they failed to provide for their mother, Wyomia did not
trust them and alleged that they had conveyed Wyomia’s real property to themselves.
O.C.G.A. § 29-4-3(e).
“No one person is entitled to serve as the guardian of an adult. The court must choose as guardian
of an adult that person who best serves the adult’s interest. The revised Code includes a preference list
that the court may consider in making the selection but also makes it clear that the court may disregard
someone who has preference on that list in favor of someone who has a lower preference or no
preference.” Radford, supra, § 4-5.
54
Compare O.C.G.A. § 29-4-2(a) with O.C.G.A. § 29-5-2. An exception exists for Public Guardians
and for the Department of Human resources.
55
In Ray v. Stewart, 287 Ga. 789 (2010), appointment of a guardian ad litem was sufficient to
resolve potential conflicts where the same person served as conservator and as executrix of the ward’s
estate.
56
“Competing conservatorship petitions, while infrequent, are entirely consistent with the
conservatorship statutes. It should be expected that intra-family disagreements can arise regarding who
should act as conservator for an impaired family member.” In re Groves, supra, 345.
52
53
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There was an allegation that Joseph slapped Wyomia. At the hearing, Wyomia testified
that she was afraid of her children and that she wanted her sister to serve as her
guardian. A handwriting expert reviewed the deeds conveying Wyomia’s real property
from her to her children and found that the signatures on the deeds were not Wyomia’s.
The trial court found that Wyomia “is aware of her circumstances, can enthusiastically
express opinions about her living arrangements and social preferences, and should be
allowed to make certain decisions for herself.” A limited guardianship was imposed
appointing the sister to provide medical care and make medical decisions. The county
guardian was appointed as conservator because the court found it best to appoint a
neutral professional. The children appealed, arguing that the court should have followed
the stator preferences listed in the code and that any expression of preference by
Wyomia was void because she was found to be incompetent. On appeal, the court
rejected the children’s argument and affirmed the decision below. Appointment of the
county guardian was appropriate because the evidence showed the existence of an actual
conflict of interest between Wyomia and her children. As for who should be guardian,
the court affirmed the trial court’s finding that Wyomia was competent to make certain
decisions, such as expressing a preference regarding who should be her guardian.
In Cruver v. Mitchell, 289 Ga. App. 145 (2008), the court refused to appoint petitioners,
the daughters of Addie Bee Mitchell, as conservators; instead, the county conservator
was appointed. The evidence at trial showed that the daughters removed their mother
from the Medicaid program out of fear that her estate would be subject to an estate
recovery claim. “At the hearing, the probate court and Mitchell's court-appointed lawyer
expressed concern about appellants' opt-out decision, questioning whether the decision
served Mitchell's best interest and whether, without the guaranteed Medicaid payments,
Mitchell would have enough money to meet her needs. Mitchell's lawyer also queried
whether appellants recognized the various tax consequences of their decision.” Other
evidence showed that the daughters planned to sell the ward’s property to family
members to generate income, but presented no evidence showing that such a decision
was wise or that Mitchell would have sufficient future funds without Medicaid. The
court also observed that the daughters, as heirs, had a conflict of interest. Under these
circumstances, the court was justified in departing from the statutory preference list.
In Morris v. Knight, 1 So.3d 1236 (Fla. App. 2009), three competing petitions were filed
for guardianship over 97 year old Estelle Barker. Two were filed by family members and
one was filed by a neighbor. After considering the relative involvement of each in
Barker’s life, the Court rejected the statutory preference in favor of family members and
appointed Knight as guardian, Barker’s neighbor. On appeal, the court found there is a
statutory preference in favor of family, but the inquiry does not end there. The statute
does not mandate the appointment of a family member as guardian. The best interest of
the ward trumps other considerations in the appointment of a guardian and Knight was
best positioned to serve. 57
57
The family members who petitioned for conservatorship were cousins, who were apparently
substantially uninvolved in Barker’s life prior to filing the guardianship petition. Knight, on the other
hand “ has known Barker since he was a child visiting his grandmother who lived across the street from
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Structure of the Guardianship or Conservatorship
In Tennessee, the Court has an affirmative duty to ascertain and impose the least
restrictive alternatives upon the disabled person that are consistent with adequate
protection of the disabled person and the disabled person's property. T.C.A. § 34-1-127.
Similarly, in Georgia, “all guardianships ordered pursuant to this chapter shall be
designed to encourage the development of maximum self-reliance and independence in
the adult and shall be ordered only to the extent necessitated by the adult's actual and
adaptive limitations after a determination that less restrictive alternatives to the
guardianship are not available or appropriate.” O.C.G.A. § 29-4-1(f).58
The practical import of this directive is that appointment of a guardian is simply the
beginning. Once a finding is made, the court must determine, on a case by case basis,
the extent of the ward’s functional ability. Even in dementia cases, the progression of
dementia is gradual and a limited conservatorship may be appropriate as the alleged
ward gradually loses the ability to perform activities of daily living. Further, where the
ward put other measures in place, such as a power of attorney or advance directive,
permitting continuation of those structures is likely appropriate absent a showing of
abuse.59
Core Standard 1.1 from the Third National Guardianship Summit: Standards of
Excellence (October 2011) supports this concept by providing that guardians shall
develop and implement plans for meeting the needs of the person and that the plan shall
emphasis a “person-centered philosophy.” The phrase person centered planning process
is defined as:
One which is led by the individual receiving services and (1) includes people
chosen by the individual; (2) Provides necessary support to ensure that the
individual has a meaningful role in directing the process; (3) Occurs at times
and locations of convenience to the individual; (4) Reflects cultural
considerations of the individual; (5) Includes strategies for solving conflict or
disagreement within the process, including any conflict of interest concerns;
(6) Offers choices to the individual regarding the services and supports they
receive and from whom; (7) Includes a method for the individual to request
updates to the plan as needed.

Barker in the 1960s. Knight is a former U.S. Marine and retired sanitation worker for the City of West
Palm Beach. …. Knight began stopping by to bring Barker coffee and food, to visit with her, and to wash
her clothes and clean her house. When Barker's doctor made the decision to place Barker in a nursing
home, Knight continued to visit her there six days a week for two hours each day. Knight testified that he
intends to continue visiting Barker, washing her clothes, and bringing her snacks whether he is appointed
guardian or not.”
58
“In general, the court should find that no less intrusive alternative, including a limited
guardianship, is appropriate before selecting and appointing a plenary guardian.” Commentary to NCPJ
Standard 3.3.2.
59
In Tennessee, a conservatorship does not automatically terminate a power of attorney, although
the conservator has the same right to revoke the power that was held by the ward. T.C.A. § 34-6-104(a).
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If the ward’s condition improves, then it may become necessary to convert a plenary
guardianship into a limited guardianship. In In re Estate of Fallos, 386 Ill. App.3d 831
(2008), a ward filed a petition to terminate his guardianship. In 1984, Fallos was
injured in a motor vehicle collision that left him partially paralyzed, semi-spastic and
confined to a wheelchair. He also suffered from paralysis of the diaphragm, which made
it difficult for him to speak or be understood. In 2005, Fallos fell, suffered a hip fracture
and was not found for several days. A plenary guardianship was established following a
hearing, with a supportive recommendation from the guardian ad litem. By 2006, Fallos
sent correspondence to the court indicating that he had made progress communicating
with handwriting and that the guardian was not doing a good job. Nonetheless, the
status quo was maintained. By 2007, Fallos’s handwriting had further improved and
there was an indication that the State would provide him with a voice device to improve
communication. Fallos also volunteered to submit to a psychiatric evaluation. Fallos’s
court appointed attorney filed a petition to terminate the guardianship. Although there
was evidence that Fallos was mentally sharp, the guardian objected to termination of the
guardianship because Fallos might fall again if left unattended at home. After
considering the evidence, the trial court denied Fallos’ motion. When his motion to
reconsider was denied, an appeal followed and the trial court’s decision was reversed.
The standard in considering whether a plenary guardianship is appropriate is whether
the ward's capacity to perform the tasks necessary for the care of his person or the
management of his estate has been demonstrated by clear and convincing evidence. …
The ward's capacity to perform the tasks necessary for the care of his person or
management of his estate does not mean the ward must literally and physically have the
capacity to care for himself, wash himself, feed himself, move himself, et cetera. Rather
the phrase, capacity to perform the tasks necessary for the care of his person or
management of his estate, includes the ward's sufficient understanding or capacity to
make or communicate responsible decisions concerning the care of his person. Because
Fallos could make decisions and manage his care, the case was remanded with direction
to modify the plenary guardianship.

Visitation
In In re D.R., 2008 Del. Ch. LEXIS 250 (September 5, 2008), a guardianship was
imposed and the ward’s granddaughter was appointed guardian. Unfortunately, the
granddaughter did not get along with her mother, who was the ward’s daughter.
Visitation became difficult for the daughter and that issue, among others, was raised in a
petition alleging that the granddaughter was unfit to continue serving as guardian. To
resolve this conflict, the court appointed a co-guardian “for the limited purpose of
facilitating communication and visitation between the ward and her family.”

Disputes over Health Care
The most famous case is Schiavo. Terri Schiavo suffered a cardiac arrest on February 25,
1990, secondary to a potassium imbalance.60 She was 27 years old. By the time
60
B. Winick, A Legal Autopsy of the Lawyering in Schiavo: A Therapeutic
Jurisprudence/Preventative Law Rewind Exercise, 61 U. Miami L. Rev. 595 (2007). Background facts are
related at pages 602 through 605.
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paramedics arrived and restored her heart beat, she had suffered brain damage and
slipped into a coma. Eventually Terri emerged from her coma, but she remained in a
persistent vegetative state (PVS). She did not have an advance directive. Terri’s
husband, Michael, was appointed as Terri’s guardian.
After an initial challenge to Michael’s status as guardian, Terri’s parents (the Schindlers)
were excluded from participating in her care. Litigation resumed in earnest when, in
1998, Michael filed a petition for authorization to remove Terri’s PEG tube.61 Conflicting
evidence was presented by Michael and by the Schindlers regarding Terri’s end of life
wishes, although the Schindlers admitted that their alleged conversations with Terri
took place while she was a child. The presiding judge found that Terri was in a PVS with
no hope of regaining consciousness and granted the motion to discontinue life support.
This ruling was the first in a lengthy legal battle which included three trips to the U.S.
Supreme Court. Terri died on March 31, 2005.
While the focus of this article is not the Schiavo case, the case is worth noting since it
began as a guardianship case and because of its notoriety. Michael, as guardian was
required to petition for authority to terminate life support. Notice was given to
interested parties. A hearing was held, where interested parties were afforded the
opportunity to present evidence. Ultimately, the court was charged with determining
what was in Terri’s best interests.62
The standard applicable to surrogates making end of life decisions appears in Cruzan v.
Dir., Mo. Dep’t of Health, 497 U.S. 261 (1990). There, the court rejected a substituted
judgment approach in favor of a narrower standard allowing States to require clear and
convincing evidence of the ward/patient’s wishes. In explaining the liberty interest of
incompetent patients to refuse care, the Court stated:
The choice between life and death is a deeply personal decision of obvious
and overwhelming finality. We believe Missouri [**2853] may legitimately
seek to safeguard the personal element of this choice through the imposition
of heightened evidentiary requirements. It cannot be disputed that the Due
Process Clause protects an interest in life as well as an interest in refusing
life-sustaining medical treatment. Not all incompetent patients will have
loved ones available to serve as surrogate decisionmakers. And even where
family members are present, "there will, of course, be some unfortunate
“Percutaneous endoscopic gastrostomy is an endoscopic medical procedure in which a tube (PEG
tube) is passed into a patient's stomach through the abdominal wall, most commonly to provide a means
of feeding when oral intake is not adequate.”
http://en.wikipedia.org/wiki/Percutaneous_endoscopic_gastrostomy.
62
Florida law provides for the application of a substituted judgment test by the guardian, in the best
interests of the ward. See J. Wolfson, Schiavo’s Lessons for Health Attorneys When Good Law Is All You
Have: Reflections of the Special Guardian Ad Litem to Theresa Marie Schiavo, 38 J. Health Law 535
(2005). An Issue Brief on Standards for Making Medical Decisions was developed as part of the Third
National Guardianship Summit (2011), http://www.guardianshipsummit.org/wpcontent/uploads/2011/07/Issue-Brief-Medical-Decision-Making-final1.pdf.
61
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situations in which family members will not act to protect a patient." In re
Jobes, 108 N.J. 394, 419, 529 A.2d 434, 447 (1987). A State is entitled to
guard against potential abuses in such situations. Similarly, a State is entitled
to consider that a judicial proceeding to make a determination regarding an
incompetent's wishes may very well not be an adversarial one, with the added
guarantee of accurate factfinding that the adversary [***244] process brings
with it. See [*282] Ohio v. Akron Center for Reproductive Health, 497 U.S.
502, 515-516. Finally, we think a State may properly decline to make
judgments about the "quality" of life that a particular individual may enjoy,
and simply assert an unqualified interest in the preservation of human life to
be weighed against the constitutionally protected interests of the individual.
….In sum, we conclude that a State may apply a clear and convincing
[***246] evidence standard in proceedings where a guardian seeks to
discontinue nutrition and hydration of a person diagnosed to be in a
persistent vegetative state. We note that many courts which have adopted
some sort of substituted judgment procedure in situations like this, whether
they limit consideration of evidence to the prior expressed wishes of the
incompetent individual, or whether they allow more [**2855] general proof
of what the individual's decision would have been, require a clear and
convincing standard of proof for such evidence.
In a Schiavo-like proceeding, a trial court was forced to choose which divorced parent
would be appointed as guardian for their twenty-two year old daughter. In In re L.M.R.,
2008 Del. Ch. LEXIS 255 (January 24, 2008), “L” was in a PVS secondary to a heroin
overdose. She was pregnant at the time and her life was extended to permit the birth of
her child. Thereafter, the court was called upon to determine which parent would be L’s
guardian. Her mother testified that L would not want to live in a vegetative state and
indicated that if she was appointed guardian, she would remove artificial means for
preserving L’s life, including hydration and tube feeding. L’s father, on the other hand,
expressed a desire to take L home and provide life prolonging care. The court considered
lay testimony from four sources (L’s mother, father, an uncle and a boyfriend), the fact
that she was reading a book on death with dignity and the fact that she overdosed before
determining that L would not have wanted to live in a PVS. Specifically, the court heard
evidence described as follows:
Testimony of L.'s mother provides the clearest window into L.'s wishes in this
situation. According to her testimony, in 2005 she and L. were watching a
program about another individual [*14] in a persistent vegetative state, Terri
Shiavo. I take judicial notice of the fact that Terri Shiavo was a Florida
resident reported to be in a persistent vegetative state, who was the subject of
a struggle between her guardian and other relatives over withdrawal of
nutrition and hydration in conditions similar to L.'s. The matter became one
of national interest and was widely reported in news media several years ago.
…. According to L.'s mother, after watching the program on Terri Shiavo, she
and L. expressed that they would wish never to be maintained artificially as
Terri Shiavo was at that time, given nutrition and water through a tube
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prolonging a persistent vegetative state. According to the petitioner, L. and
her mother made reciprocal promises that they would ensure that neither
would endure such a fate. Because of the similarity of the circumstances
involving Terri Shiavo discussed by L. and her mother, and L.'s current
condition, I find this very compelling evidence that L. would wish to refuse
the treatment that is preserving her in a persistent vegetative [*15] state
today.
L.'s father argues that the mother's testimony is not credible because,
according to him, L. was living with him during that period, and was unlikely
to have been watching a television program with her mother. He also points
out that he and his wife watched news coverage of the Shiavo case with L.,
and that L. did not make such a statement to either of them. ….
The petitioner and L.'s uncle, K.W., also testified to a separate conversation
in which L. represented that she would never want to live with her life
artificially supported and that surviving on life support, with others caring for
her, would be "gross." [*17] While less specific than the first conversation
testified to by L.'s mother, Mr. W.'s testimony is corroborative of that
account. Finally, L.'s boyfriend, N.C., testified via deposition that L. once told
him that she would not want to live on artificial life-support. He also testified,
however, that she was intoxicated and depressed at the time, so I put little
weight into this testimony.
Other, less final, health care decisions arise in guardianship cases. In Conservatorship
of Carol K., 188 Cal. App.4th 123 (2010), the court addressed the question “when should
the state intervene to care for the nondangerous mentally ill?” The issue was whether a
conservatorship should have been established to facilitate nursing home care and the
administration of antipsychotic medications for Carol. Medical testimony showed that
Carol had on at least 10 occasions, lost community housing. Carol's paranoia about
abuse by staff, coupled with her refusal to take antipsychotic medication, resulted in
frequent failed placements. He also testified Carol had 13 admissions to the mental
health treatment center in 15 years. Her last placement lasted only a month. Other
testimony showed that she refused food and water, ending up dehydrated and
hospitalized. Given this evidence, the trial court’s determination that Carol was gravely
disabled and in need of a conservatorship was affirmed.
In Kuelbs v. Hill, 2011 Ark. App. 628 (October 26, 2011), a case appealed at least four
times, the court affirmed the circuit court, including an order authorizing the forced
administration of antipsychotic medication; it was alleged that the medication was in
the ward’s best interests and could prevent harm to herself and others.
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Estate Planning
In some circumstances, estate planning for the conservatee is permitted. O.C.G.A. § 295-23; § 29-5-36.63 In Murphy v. Murphy, 164 Cal. App.4th 376 (2008), the court
reviewed California’s history permitting estate planning for a conservatee. The court’s
primary function under the substituted-judgment statute is to make a decision (as the
conservatee would if able) on the basis of information furnished to it.
In Hall v. Kalfayan, 190 Cal. App. 4th 927 (2010), Carlyle Hall filed a legal malpractice
suit against the conservator’s attorney for failing to complete an estate plan for the
ward, Ms. Turner. Hall had known Ms. Turner since the 1960s and was instrumental in
identifying self-neglect and having a conservatorship established. During the course of
interviews with Ms. Turner, comments were made that she wanted to leave more than
half of her estate to Turner (she had no living spouse or children) and less than half to
her niece. A living trust was prepared and the process was initiated to have the trust
approved by the court. Ms. Turner died before the trust was approved, and Hall received
nothing. Hall sued alleging that Kalfayan's failure to timely perform his duties had
deprived him of the majority of Ms. Turner's estate. The trial court granted the
attorney’s motion for summary judgment based on the absence of any duty to Hall. The
court of appeals affirmed. The attorney’s duty was solely to the conservator, not to
potential beneficiaries.
In Zagorski v. Kaleta, 404 Ill. App.3d 75 (2010), the court affirmed a trial court decision
authorizing amendment of a trust to change the successor trustee and contingent
beneficiary. In doing so, the Court held that statutory provisions authorizing estate
planning by the conservator were not limited to tax planning. A contrary result was
reached in In re Guardianship of E.N., 877 N.E.2d 795 (Ind. 2007), where the court
found that gifts of substantially all of the ward’s estate were not authorized under the
estate planning statute; the statute’s reference to tax planning indicated that the
legislature intended gifts under the annual exclusion amount. Further, a gift of
substantially all of the ward’s estate would have the effect of rewriting his or her Will,
which is not authorized.

O.C.G.A. § 29-5-29(a)(8) permits revocation of a trust. O.C.G.A. § 29-5-29(c)(8) permits creation
of a trust and § 29-5-29(c)(10) permits estate planning for the ward. O.C.G.A. § 29-5-36 provides that
estate planning, as permitted under the previously cited code sections, authorizing transfers outright, or
in trust. The Code requires notice to interested parties and a finding that the ward will probably remain in
need of a conservator throughout his or her lifetime. The Code appears to contemplate planning for
surplus assets only. The court must find that the contemplated transfers are those that a competent,
reasonable person in the ward’s circumstances would make. There must not be any evidence that the ward
would not adopt the plan. The substituted judgment rule is not specifically adopted in the Georgia rule,
but the standard is substantially similar. It is unclear whether the Georgia rule permits Medicaid planning
for the ward since the court must specifically find that the assets are not required for the ward’s probable
expenses for support, care, education, health or welfare before authorizing estate planning.
63
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Use (and misuse) of Funds
The conservator is bound to use funds for the benefit of the ward and may be removed
for misuse or mismanagement.64 Further, a transaction favoring a conservator at the
ward’s expense may be set aside. Similarly, a conservator may be estopped from
claiming a survivorship interest in property after accepting the office. In Suntrust Bank,
Middle Ga., N.A. v. Harper, 250 Ga. App. 300 (2001), the court held that a guardian
was estopped from claiming an interest in a CD due to a conflict of interest. “The law
will not permit a guardian to act in such a way that his own personal interest may come
in conflict with the interest of his ward with respect to the estate of the latter in his
charge. A guardian owes a duty of undivided loyalty to his ward and must not place
himself in a position where his own personal interests conflict or may conflict with the
interests of his ward. The purpose of this loyalty rule is to ensure that a ward receives
the unbiased and uninfluenced judgment of his guardian and to eliminate even a hint of
suspicion as to the guardian's actions. Since this loyalty rule is a preventative measure, it
is not necessary that the guardian shall have gained from the transaction, in order to
find that he is disloyal. If the dealing presented a conflict of interest and consequent
temptation to the guardian, equity will provide a remedy at the option of the ward or his
estate regardless of gain or loss to the guardian.” See also Moore v. Self, 222 Ga. App. 71
(1996) (if Ms. Self intended to claim title to the jointly held accounts and real property
as the survivor after her mother's death, she should not have applied for and accepted
the [conservatorship]).
Evidence that funds might be used for a purpose other than the ward’s benefit will also
justify refusal to appoint a petitioner as conservator. See Cruver v. Mitchell, 289 Ga.
App. 145 (2008).
The case of Stalker v. Pierce, 953 N.E.2d 1094 (Ind. App. 2011), illustrates a guardian’s
potential liability for imposing her own values on the ward in disposing of property.
Pierce, the guardian, disapproved of Stalker’s (her ward’s) living conditions. She
considered the condition of his home to be a threat to his well-being. She required him
to move out of his home, even though it was not condemned, so it could be rehabilitated.
A hearing occurred in 2006 where it was reported that Stalker was making progress
toward rehabilitating his home. One week later, without court approval, Pierce had the
home demolished. Stalker was not given prior notice. Pierce then sought leave to sell the
vacant property. Her petition was approved and the property was sold for $37,500.
Pierce then proposed spending down the proceeds because Stalker was on Medicaid and
food stamps. Two year after Stalker’s home was demolished, Pierce filed a petition for
leave to resign as guardian. Stalker’s brother and Mental Health of America were
appointed as successor guardians. When Pierce filed a final accounting, it was approved
without hearing. Stalker objected, alleging that Pierce breached her fiduciary duty. The
court refused to award a judgment against Pierce and an appeal followed. The court
found that Pierce owed Stalker a duty to protect and preserve his property and a duty of
loyalty; both duties were breached. Pierce also violated Stalker’s due process rights by
64
Similar rules apply to attorneys-in-fact and would support an action to recover funds. See T.C.A. §
34-6-7.; O.C.G.A. § 10-6-25.
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having the home demolished without giving him notice and an opportunity to object.
The court of appeals found Pierce liable to Stalker for damages due to her breach and
her violation of Stalker’s due process rights. The case was remanded for a determination
of damages.
An absconding guardian or fiduciary may be cited to appear before the judge relative to
the performance of his or her duties or any other matter related to the probate court
pertaining to such person. O.C.G.A. § 15-9-35.

Removal of Guardian
A guardian or conservator may be removed if the court finds that he or she is not acting
in the ward’s best interests. In re Longino, 281 Ga. App. 599, 636 S.E.2d 683 (2006),
cert. denied, 2007 Ga. LEXIS 92 (Ga. 2007). In Longino, the ward’s son was serving as
conservator. Following his appointment, he apparently had a disagreement with Smith
Barney over its handling of a trust which held approximately $2,000,000 in assets. In
an attempt to revoke the trust, the conservator filed papers with the court which
included “a “Petition to Invalidate Documents,” an “Agreed Order” to be entered by the
court, and an attached “Agreement” signed by all three of the ward's children including
Mr. Longino.” After reviewing the papers, the court cited Mr. Longino to appear and
show why he should not be removed as conservator. “The court considered evidence
that, as part of his efforts to void the trust or move the trust assets from Smith Barney to
another financial management company, Mr. Longino used or intended to use his
conservatorship authority to place himself in the position of sole trustee of the trust. His
conduct placed Mr. Longino in a position adverse to his service as conservator; in
addition, other conduct caused the court to find that he was not acting in the ward’s best
interest. Based on these findings, Mr. Longino’s letters of conservatorship were revoked
and the decision was affirmed on appeal.
Do You Report Your Client?
What happens if you represent Mr. Jones in filing a petition for conservatorship and he
spends funds in an unauthorized manner?65 Can you report him? The answer to this
question requires analysis of Rules 1.2, 1.3, 1.4, 1.6, 1.7, 1.16, 2.1, 3.3 and 4.1.66
Essentially, the lawyer cannot assist a client, or provide advice to a client, that would
further unlawful conduct. While a lawyer has a duty of confidentiality, a lawyer also has
a duty to be truthful in dealing with others and with the court. The lawyer cannot assist
in preparing a deceptive report to the court. At a minimum, the lawyer may need to
consider withdrawing from the representation if Mr. Jones persists in using funds in an
unauthorized manner. NAELA Aspirational Standard B.6 indicates that the attorney
may have a duty to report a fiduciary who acts contrary to the principal’s interests.67
65
“The law will not permit a guardian to act in such a manner that his own personal interest may
come in conflict with the interest of his ward.” Allen v. Wade, 203 Ga. 753 (1948).
66
Comment 11 to Rule 1.2 indicates that where a lawyer represents a fiduciary, the lawyer may be
charged with special obligations in dealing with a beneficiary. Restatement 3rd of the Law Governing
Lawyers, §51 indicates that a lawyer representing a fiduciary owes a duty to the principal.
67
Comments to Restatement 3rd of the Law Governing Lawyers, § 51, indicate that the lawyer’s duty
to non-clients exists “only when the beneficiary of the client’s fiduciary is not reasonably able to protect its
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Recovering Property
In Groves, supra, the Court observed that an action to recover property should be
brought after the conservatorship is established. There are at least two reasons why this
is so. First, the action becomes unnecessarily confused if a claim for recovery of property
is included when considering the initial petition. Second, the court acquires jurisdiction
of the ward’s property after making a finding that a conservatorship is warranted.
After a conservator is appointed, the ward has no power to convey property and any
attempt to do so is void. Beavers v. Weatherly, 250 Ga. 546 (1983). In Beavers, the
ward executed quitclaim deeds to a guardian (who was later removed for failing to file
returns). The guardian then conveyed the property to a purchaser. The subsequent
guardian sought to cancel the deeds. In affirming the trial court’s decision to cancel the
deeds, the court held: “After a person has been adjudicated incompetent to the extent
that he is incapable of managing his estate and the affairs of such person are vested in a
guardian, the power of such person to contract is entirely gone. Any contract made by
such a person when his affairs are in the hands of a guardian is not merely voidable, but
absolutely void. Such is the case in this instance, and the subsequent conveyance of the
same real estate to a third party cannot validate the void deed.”
After a conservator is appointed, the conservator may bring suit to set aside a deed on
the ground that the deed was executed by the guardian's ward while the ward was
incompetent. Loftis v. Johnson, 249 Ga. 794 (1982). A conservator may also bring an
action to set aside a suspicious transaction, particularly one involving a confidential
relationship. In re Groves, at 351-354.
In In re McCool, 267 Ga. App. 445 (2004), competing petitions were filed to impose a
guardianship and conservatorship for Kathleen McCool. The petition of Deborah
Graham, Kathleen’s granddaughter sought to have herself appointed as emergency and
permanent guardian and conservatorship. Kathleen’s daughter, Betty Tolbert, objected
to Graham’s petition, contending that Graham had transferred and depleted Kathleen’s
assets. During a hearing, Graham admitted that she used $100,000 of Kathleen’s funds
to purchase an annuity (taking a commission), and that other funds were moved into
Graham’s name to qualify Kathleen for Medicaid. Graham did not deny that the funds
belonged to Kathleen; despite her attempt at home-made Medicaid planning, at least
$353,000 in assets were listed on Graham’s petition as belonging to Kathleen. Following
the hearing, the Probate Court ordered Graham to “turn over every penny of Ms.
McCool's estate” (which apparently amounted to $454,000) to the county administrator
who was appointed conservator. Graham refused and a contempt citation was entered.
Following a hearing on the contempt citation, the court ordered Graham to turn over the
funds within 30 days or face incarceration. On appeal, the court’s ability to incarcerate
Graham was reversed (because the order was indefinite as to the amount of funds to be
returned and because of the length of the incarceration), but the order to return
rights. That would be so, for example, when the fiduciary client is a guardian for a beneficiary unable (for
reasons of youth or incapacity) to manage his or her own affairs.” Thus, a lawyer who chooses to stand
idle and watch the guardian or conservator commit abuse may have liability for his inaction.
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Kathleen’s funds was affirmed. The end result, which is similar to Groves, is that the
Probate Court acquires jurisdiction over the ward’s funds upon establishment of the
conservatorship and has authority to order them returned.68

Multi-State Cases
In Bogert v. Morrison, 972 So.2d 905 (Fla. App. 2007), competing petitions for
guardianship and conservatorship were filed over 71 year old Joseph Morrison.
Morrison resided in New Jersey with his long-time companion and girlfriend (Bogert)
when, in February, 2006, he fell while on a tip to Reno, Nevada and became
incapacitated. He returned to New Jersey, where he was cared for until his children
removed him to Florida in April, 2006, without Bogert’s knowledge or consent. Bogert
filed a petition for guardianship and conservatorship in New Jersey on April 25, 2006,
prior to the time his children filed a similar petition in Florida. Although Bogert
appeared in the Florida proceeding, on August 9th, she filed a motion to dismiss the
Florida proceeding in light of a New Jersey court order finding that New Jersey had
jurisdiction because Morrison was a New Jersey resident. The trial court denied Bogert’s
motion and appointed Morrison’s daughter as his guardian and conservator. On appeal,
the trial court’s decision was reversed– “in general, … the court which first exercises its
jurisdiction acquires exclusive jurisdiction to proceed with that case. This is called the
principle of priority.” Although the principal or priority is discretionary in multi-state
proceedings, a trial court should stay proceedings when prior proceedings are pending
in a court of another state unless there are special circumstances that would justify a
denial of the stay.
A foreign conservator may petition to have the conservatorship transferred to Georgia
pursuant to O.C.G.A. § 29-5-125.69 The required elements of the petition are set forth in
the Code. The petition may also include a petition to modify the terms of the
conservatorship. O.C.G.A. § 29-5-125(c). The ward must be personally served with the
petition. O.C.G.A. § 29-5-126(a). Notice and a copy of the petition must be delivered to
the foreign court along with a request that certain facts be certified. The court must hold
a hearing on the petition if one is requested and, prior to acceptance, the court must find
that the conservator is presently in good standing with the foreign court and that the
transfer is in the best interests of the ward. O.C.G.A. § 29-5-128.

Graham argued that the Probate Court lacked jurisdiction to determine ownership of property
and that the case should have been transferred to Superior Court for that purpose. However, her the
verified petition was an admission in judicio and was binding, thus resolving the issue of ownership. A
similar result was reached in In re Fennell, 300 Ga. App. 878 (2009). There, the Probate Court ordered
the ward’s daughter to turn over a certificate of deposit to the conservator; due to her admission at trial
that the funds really belonged to her mother, but she was holding them to prevent her brother from
gaining access to them, the Probate Court had jurisdiction to require delivery of the funds to the
conservator.
69
The procedure for accepting a foreign guardianship is substantially similar and appears at
O.C.G.A. § 29-4-80 et seq.
68
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Transfer of a Georgia conservatorship to a foreign court is governed by O.C.G.A. § 29-5130.70 If there is no procedure in the foreign court for transfer, the Georgia court may
require that a petition for conservatorship be filed in the foreign jurisdiction. The
required elements of the Georgia petition for transfer appear in O.C.G.A. § 29-5-131.
Notice must be given to interested parties and, if a hearing is requested, the motion
must be granted. Prior to approving transfer, the Court must find that the conservator is
in good standing and that transfer is in the best interests of the ward. O.C.G.A. § 29-5134(a).
A foreign conservator may sell property in Georgia upon compliance with O.C.G.A. § 295-135. That section provides:
Any foreign conservator of a ward who resides in any other state and who is
authorized to sell and convey property of the ward may sell property of the
ward which is in this state, under the rules and regulations prescribed for the
sale of real estate by conservators of this state, provided that the foreign
conservator must file and have recorded in the court or other proper court, at
the time of petitioning for sale, an authenticated copy of the letters of
appointment and must also file with the court or other proper authority bond
with good and sufficient security, in double the value of the property to be
sold, for the faithful execution of the conservatorship as provided by law.
In Hetman v. Schwade, 317 S.W.3d 559 (Ark. 2009), a Pennsylvania guardianship was
established in 2000, prior to the time Alexandra Vicari was moved to Arkansas. The
Pennsylvania guardianship was terminated without an accounting on April 27, 2007.
After that time, the Arkansas court ordered the guardian to file an accounting, including
one for time periods relating to the Pennsylvania guardianship. That decision was
reversed on appeal. The Arkansas court had no jurisdiction to inquire into the propriety
of the Pennsylvania guardianship case. The lesson learned is to request an accounting
prior to transfer of the guardianship case if an accounting is appropriate.
Tennessee has adopted the Uniform Adult Guardianship and Protective Proceedings
Jurisdiction Act. See T.C.A. § 34-8-101 et seq.

Presenting the Case and Development of Evidence
Burden of Proof
“In conservatorship cases, it is the petitioner's burden to prove by clear and convincing
evidence that the proposed ward is a "disabled person." In re Conservatorship of
Groves, 109 S.W.3d 317, 330 (Tenn. Ct. App. 2003). With this heightened standard of
proof, the evidence should produce "a firm belief or conviction regarding the truth of the
factual propositions sought to be established by the evidence" in the fact-finder's mind.
70
The procedure for transferring a Georgia guardianship is substantially similar and appears at
O.C.G.A. § 29-4-90 et seq.
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In re Conservatorship of Carnahan, 2011 Tenn. App. 113 (2011). Clear and convincing
evidence is required due to the value society places on individual autonomy and selfdetermination. Id.

Rules
Be mindful of procedural and other rules. For example, in Georgia, only the following
persons have a right of appeal: the Ward, the ward’s personal representative or guardian
ad litem, or the petitioner. Accordingly, if an interested party merely objects, or
intervenes, without filing a cross petition, then the intervener or objector’s appeal will
be dismissed. See Twitty v. Akers, 218 Ga. App. 467 (1995).
Similarly, a guardian ad litem may presume that he or she represents the Ward. In
Georgia, the rules specifically provide that a guardian ad litem cannot represent a ward.
For that reason, any pleading filed by a guardian ad litem allegedly for the ward should
be scrutinized.

Gathering Evidence: Discovery
Informal and formal discovery are available in Georgia guardianship cases. Informal
discovery includes interviewing witnesses and dumpster diving for available
information, both from friendly parties and from public sources. For example, deeds are
a matter of public record; therefore, if proof of inappropriate conduct included land
transfers made under undue influence, then copies of the inappropriate deeds could be
secured using informal discovery.
Informal discovery is not rule-bound and may begin at any time. “The starting point
though is usually with the leads given by the client. The client may have some idea of the
identity of other witnesses or involved parties. The client can give you information about
where the occurrence in question took place to permit a viewing of the scene. The client
may also turn over documents that reference other documents in the possession of third
parties that might be obtained on request. Beyond these client-directed sources, think in
terms of finding relevant people, documents and tangible evidence using common sense
and any real-world experiences. So how do you decide what to look into? Go back and
look at how you first analyzed the case, the seeds of where you need to conduct informal
discovery are planted there.”71
The formal rules permit depositions upon oral examination or written questions;
written interrogatories; production of documents or things or permission to enter upon
land or other property for inspection and other purposes; physical and mental
examinations; and requests for admission. O.C.G.A. § 9-11-26(a). Generally, the scope of
discovery reaches “any matter, not privileged, which is relevant to the subject matter
involved in the pending action, whether it relates to the claim or defense of the party
seeking discovery or to the claim or defense of any other party, including the existence,
C. Rose, The Informal Discovery Process, available online at
http://beyondthebar.westlegaledcenter.com/legal-skills/trial-advocacy/informal-discovery-process/. In
at least one instance, care should be taken to review local rules and precedent: ex parte interviews by
opposing counsel with the ward’s treating physician.
71
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description, nature, custody, condition, and location of any books, documents, or other
tangible things and the identity and location of persons having knowledge of any
discoverable matter. It is not ground for objection that the information sought will be
inadmissible at the trial if the information sought appears reasonably calculated to lead
to the discovery of admissible evidence.” O.C.G.A. § 9-11-26(b).
Medical records are likely relevant in guardianship or conservatorship and can be
secured using Rule 34 (O.C.G.A. § 9-11-34).Rule 34(c)(1) authorizes issuance of a
request to produce to a non-party. Where medical records are sought, parties must
comply with the privacy rules associated with the Health Insurance Portability and
Accountability Act of 1996 (HIPAA), 42 USC § 1320(d) and 45 CFR § 160-164. The rules
authorize parties to access medical records when a qualified protective order has been
entered. 45 C.F.R. § 164.512(e). A “qualified protective order” is defined as one that: (A)
Prohibits the parties from using or disclosing the protected health information for any
purpose other than the litigation or proceeding for which such information was
requested; and (B) Requires the return to the covered entity or destruction of the
protected health information (including all copies made) at the end of the litigation or
proceeding. 45 C.F.R. § 164.512(e)(1)(v).
Medical and mental examinations may be compelled under Rule 35.

Telling Your Client’s Story
Every case has a story. “If we are to be successful in presenting our case we must not
only discover its story; we must become good storytellers as well. Every trial, every . . .
argument for justice is a story.”72 It should be humanity in the raw.
The story must be compelling. How you tell your client’s story will turn on whether you
are prosecuting or defending the guardianship case. The story should have a theme
(presumably built around the legal issues outlined in this paper). Your theme must tell
the fact finder why a decision in your client’s favor is critical; the consequences must
matter.
Your client’s story should create a live event for the fact finder, drawing the fact finder
into the circumstances of your client’s case. The story should be broken down into
elements.73 Eliminate unnecessary elements that confuse the fact finder or diminish the
impact of the story. Also, keep in mind that, unlike traditional story-telling your only
opportunity to speak is during opening and closing. For that reason, must you know
how to tell your client’s story, but you must also know how to orchestrate the evidence to
accomplish your story telling goals.
The following storytelling pointers appear on the Wheel Council website:74
Gerry Spence, Win Your Case, 86 (St. Martin’s Press 2005).
See How to tell a story: Quick-learn story-telling techniques, at
http://www.youtube.com/watch?v=mOA8mUflH-Q.
74
http://www.wheelcouncil.org/storytellers.html.
72
73
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1.
2.
3.
4.
5.
6.
7.
8.

Plant your feet and get a comfortable, confident posture to begin.
Take a breath and make eye contact with a friendly face before beginning.
Eliminate “uhs” by pausing periodically when you are speaking.
Image the story in your mind and describe what you see.
Focus on perceptual details (colors, sounds, tastes, smells, movements).
If you rock or move your hands in a repetitive way, make the movements fit
with the story’s rhythm.
Surprise the audience with a few dramatic or sudden movements.
Be yourself and speak from your heart.

One story telling website, in discussing the use of metaphors, suggests that you follow
the “ten-year old rule.” Ask yourself if you could explain your story to a ten year old. If
the answer is “no,” then rework your story.75
In the case of Mr. Jones, the story might begin with Mr. Jones taking the stand and
recounting his relationship with his mother. His relationship might be a close
relationship, or it might be a story where he was distant and has been pulled back into
her life due to the present situation. Mr. Jones might recount how his mother has lived
independently for years, making her own decisions, or he might recount how she has
relied on a support structure that has crumbled. In either case, the story should provide
the court with a base-line for evaluating the present circumstances as you apply the law
to the facts. The story should inform the court of changes that have occurred in the
putative ward’s life which impair her decision-making ability. What is different from
when the putative ward was able to live independently? What is going on in mom’s life
that makes a guardianship or conservatorship appropriate at this time? What danger
has she been exposed to? What are the decisions she struggles with?
The story in In re Groves was particularly compelling. Ellen Groves, an 88 year old
widow, had no children. During her marriage, she was a virtual slave to her husband and
“had no happy life whatsoever.” As frailty crept up on Ellen and her husband (R.C.), they
began relying on help from others in attempting to remain independent and at home. In
particular, they relied on R.C.’s brother, Glendon Groves.
In 1994, after R.C. fell and broke three ribs, he and Glendon devised a scheme to protect
R.C.’s resources from depletion paying for medical expenses. The scheme, which the
Groves court described as Medicaid fraud, allegedly included conveying assets to
Glendon for safe-keeping. When R.C. became ill, requiring medical assistance, a
Medicaid application was filed without disclosing the conveyances, or the existence of
other assets.
After R.C. died in 1995, Ellen continued living at home with support from Glendon and
his wife. Other relatives were discouraged from visiting, effectively isolating Ellen. By
http://www.lifehack.org/articles/lifehack/what-storytellers-can-teach-you-about-how-to-learnfaster.html.
75
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1997, following a fall and fractured spine, Ellen was completely dependent on Glendon
and his wife. They moved her into their home, providing her meals, lodging and care.
After about three months, Ellen allegedly decided to give her real property to Glendon.
Deeds were prepared by Glendon’s lawyer and Ellen signed them while sitting in a
rocking chair on Glendon’s front porch.
Harmony at Glendon’s home was short-lived, however. Less than a year after Ellen
conveyed away her property , Glendon and his wife placed Ellen in a nursing home.
They claimed she had become hostile and paranoid. Ellen was upset by this decision,
expressing herself, and Glendon began visiting the nursing home less frequently.
Around this time, two nieces, Marlene Proctor and Cheryl Travis, began visiting. Ellen
told them that Glendon and his wife had taken all of her money and placed her in a
nursing home.
On March 11, 1998, Glendon filed a petition for conservatorship over Ellen. Ms. Proctor
and Ms. Travis filed and objection and cross-petition alleging that Glendon took Ellen’s
funds for his own use. During the course of the litigation, six clinicians examined Ellen,
collectively reporting that her functional capacity was significantly compromised, that
her decision-making capacity was significantly impaired and that she was progressively
deteriorating. Against this background, the court was called upon to determine (1)
whether a conservatorship should be imposed and (2) whether Glendon should be
required to disgorge the conveyed assets.
The story in Groves drove the result. The story in your case should do the same.

Witnesses, generally
In In re Cash, 298 Ga. App. 110 (2009), lay testimony formed the basis of the court’s
decision to impose a guardianship and conservatorship. The sons of Louise Altobellis
Cash, a 94 year old resident at an assisted living facility, filed a petition alleging that Ms.
Cash suffered from memory problems and that she could not make or communicate
significant responsible decisions. Specifically, she refused to move to a floor in the
assisted living facility that would afford her 24-hour assistance and supervision, and was
refusing to pay bills she incurred for private nursing care. One of Ms. Cash’s sons,
Julian, testified that he received calls from his mother's creditors regarding her failure
to pay bills, including those for private care his mother had received. Julian apparently
related hearsay (without objection)76 that he spoke with the ALF’s executive director
about billing issues and that, during that conversation, other behavioral issues were
related. Several months later, Julian received a copy of an eviction notice Sunrise had
sent to his mother. He again spoke with Sunrise's executive director, who discussed with
him the behavioral incidents and other issues that led to a planned eviction. Julian
testified that when his mother entered the ALF six years earlier, she was able to walk,
but that she was now confined to a wheelchair. Because of her physical condition, his
Mrs. Cash argued on appeal that the decision below was premised on hearsay evidence and must
be reversed. The court rejected that argument, presuming that the probate judge “sifted the wheat from
the chaff and relied only on proper evidence in making its findings.”

76
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mother had hired a number of sitters to stay with her during the overnight hours, but
she had fired most of them and "she's gotten to the point where it's hard to get a sitter to
stay with her all night." Accordingly, the ALF had asked Mrs. Cash to move to a different
floor of the facility, which would provide nursing care 24 hours a day, but she refused to
move. Finally, Julian testified that his mother owned two furnished residences, worth a
significant amount of money, but that she had failed to insure either of the structures. It
is evident that the court relied on Julian’s testimony, and the court appointed evaluator,
in imposing the conservatorship because the only other witness was a psychiatrist Mrs.
Cash retained to provide an opposing opinion.
In re Cash demonstrates the power of lay testimony.77 Under the evidence rules, unless
otherwise limited by the evidence rules, every person is competent to be a witness.
O.C.G.A. § 24-6-601. Lay witnesses may testify regarding facts and circumstances within
their personal knowledge. O.C.G.A. § 24-6-602. In guardianship cases, lay witness
testimony will be relevant concerning the ward’s background, observed changes in
condition, observed ability or inability to carry out daily tasks, observed behavior, and
information regarding relationships and family history. Lay witnesses may also
authenticate documents, such as a power of attorney, advance directive or written
designation selecting a guardian or conservator.78
Lay witnesses should be prepared. Without proper instruction, they may get off-track,
assuming that disagreements with the ward are relevant (value judgments), rather than
the alleged ward’s ability or inability to make and communicate significant decisions.
79For example, in In re Hutcheson, supra, the alleged ward had an affair. Circumstances
related to the affair may be relevant in illustrating erratic behavior, but value judgments
on the affair are not relevant.
The GTLA Trial Practice Manual80 indicates that the following general instructions are
appropriately given to any client or witness who will be testifying:
•
•

You, as a client or witness in a lawsuit, have a very important job to do, since, in
order for the fact finder to make a correct and wise decision, it must have all of
the evidence put before it truthfully.
You already know that you take an oath in court to tell nothing but the truth. But
there are two ways to tell the truth: One is in a halting, stumbling, hesitant
manner, which makes the fact finder doubt that you are telling all of the facts in a

The Groves court and In re L.M.R., supra, likewise confirm the value of lay testimony. “The
medical and psychological testimony, coupled with lay testimony, paints a clear and compelling picture.”
Groves, at 343.
78
In Yates v. Rathburn, 984 So.2d 1189 (Ala. App. 2007), lay testimony was presented regarding
the ward’s condition and care, regarding powers of attorney, and regarding the ability of the nominated
guardian to serve as such. On appeal, the probate court’s decision to appoint a guardian other than the
ward’s husband was affirmed; in light of the evidence presented, it was not an abuse of discretion.
79
“An evaluation of decision-making capacity focuses chiefly on the process a person uses to make a
decision and only secondarily on the decision itself.” In re Groves, at 336.
80
Trial Practice Manual, 3rd Ed. (GTLA 2000).
77
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truthful way; the other is confident and straightforward, which makes the fact
finder have more faith in what you are saying. You help yourself, the party you
are testifying for, the judge, and the jury by giving your testimony in this last way.
In addition, the following suggestions are offered for witnesses:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Visit the courtroom prior to the hearing.
Dress appropriately for court.
Don't memorize what you are going to say.
Assume you’re being watched at all times and act accordingly.
Look at the fact finder when testifying and speak clearly.
Listen to the questions, especially on cross examination; if you need to have the
question repeated, then ask.
Do not offer “snap” answers. Think first, then answer.
Explain your answer if necessary.
Answer directly and simply. Answer only the question asked, and then stop. Do
not volunteer information not actually asked.
If your answer was wrong or unclear, correct it immediately.
If there is an objection, stop talking immediately and wait until the judge has
ruled.
Stick to the facts.
Always be polite.
Do not exaggerate.
Do not argue with the other attorney.

In preparing the direct examination, the three cardinal rules in drafting a line of
questions for witnesses: simplicity, brevity and preparation.81 Complicated questions
tend to confuse the issues. Once you have prepared your direct examination, sharing the
essence of the guardianship process with the witness, as well as the direction questions
may take will likely help the witness focus on relevant facts.
Witnesses are subject to cross examination. O.C.G.A. § 24-6-611(b). They should be
instructed to tell the truth. They should answer the question that is asked, but are not
required to volunteer information beyond the scope of the question and are not required
to speculate. During cross examination, a witness may be impeached by disproving facts
testified to by the witness. O.C.G.A. § 24-6-612. The state of a witness’s feelings toward
the parties and the witness’s relationship to the parties may be proved for consideration
by the fact finder. O.C.G.A. § 24-6-622. The credibility of a witness may be attacked or
supported by evidence in the form of opinion or reputation, subject to the following
limitations: (1) The evidence may refer only to character for truthfulness or
untruthfulness; and (2) Evidence of truthful character shall be admissible only after the
character of the witness for truthfulness has been attacked by opinion or reputation
81

E.J. Imwinkelried, Evidentiary Foundations, § 1.02[2] (LexisNexis 2002).
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evidence or otherwise. O.C.G.A. § 24-6-608. Credibility of the witness is determined by
the trier of fact. O.C.G.A. § 24-6-620.
If a witness is not testifying as an expert, the witness’s testimony in the form of opinions
or inferences must be limited to those opinions or inferences which are: (1) Rationally
based on the perception of the witness; (2) Helpful to a clear understanding of the
witness's testimony or the determination of a fact in issue; and (3) Not based on
scientific, technical, or other specialized knowledge appropriate for expert testimony.
O.C.G.A. § 24-7-701.
The court may call witnesses, including experts, on its own motion and may interrogate
them. O.C.G.A. § 24-6-614.
In a conservatorship or guardianship or protective proceeding, a court in this state may
permit a witness located in another state to be deposed or to testify by telephone or
audiovisual or other electronic means. T.C.A. § 34-8-106(b).

Use of Expert Witnesses
Expert witnesses may be used where scientific, technical or other specialized knowledge
would assist the finder of fact if (1) The testimony is based upon sufficient facts or data;
(2) The testimony is the product of reliable principles and methods; and (3) The witness
has applied the principles and methods reliably to the facts of the case which have been
or will be admitted into evidence before the trier of fact. O.C.G.A. § 24-7-702(b).
However, prior to testifying, on the motion of a party, the court may hold a hearing to
determine whether the witness qualifies as an expert and whether the witness’s expert
testimony satisfies the above requirements. O.C.G.A. § 24-7-702(d). Facts relied on by
an expert need not be admissible if they are of a type reasonably relied upon by experts
in the particular field of that expert. O.C.G.A. § 24-7-703.82 An opinion is not
objectionable simply because it embraces the ultimate issue to be decided. O.C.G.A. §
24-7-704(a).
Expert testimony may be presented at trial, by deposition and, under certain
circumstances, by affidavit or by reading from medical records. Testimony may be
developed to support or defend a conservatorship.83
When preparing for direct examination or cross examination, lawyers should be aware
of the “rules” that apply to experts in developing their opinions. For example, an
evaluator making a capacity decision should conduct a detailed interview, conduct
In Kuelbs v. Hill, 2010 Ark. App. 427 (May 12, 2010), the trial court allowed testimony from an
evaluating doctor who spoke with various family members and received, possibly relying on, prior medical
documentation. The evaluator concluded that the ward was “belligerent, angry and beyond any degree of
reason.” He diagnosed the ward with bipolar disorder, severe with psychotic features. The court’s refusal
to strike the evaluator’s testimony was affirmed on appeal.
83
For example, in opposing evidence submitted by the court appointed evaluator, the respondent
presented testimony from a psychiatrist/hospitalist in In re Hutcheson, 2009 Tenn. App. LEXIS 238
(April 13, 2009).
82
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neuropsychological testing, perform a functional ability assessment, and review the
relevant legal standards.84 If an expert makes a diagnosis or offers an opinion, the
expert’s profession or discipline likely has printed criteria associated with reaching that
diagnosis or opinion. Ask the expert about the criteria and what facts, tests or other data
support his or her opinion.85 An expert who fails to follow the standard applicable to his
or her profession will lack credibility. His or her opinion may be discounted or
disregarded. Thus, lawyers presenting expert testimony should ensure their experts
follow the rules, and those opposing the use of an expert should test the expert’s
methodology to determine whether there were any shortcomings.

Documents
Documents that may be relevant at trial include medical and mental health records,
financial records, title documents, and other written information bearing on the issues
at bar.
In Georgia, a medical narrative is not subject to a hearsay objection if the narrative has
been signed and dated by an examining or treating licensed physician, dentist,
orthodontist, podiatrist, physical or occupational therapist, doctor of chiropractic,
psychologist, advanced practice registered nurse, social worker, professional counselor,
or marriage and family therapist. It shall be admissible and received in evidence insofar
as it purports to represent the history, examination, diagnosis, treatment, prognosis, or
interpretation of tests or examinations, including the basis therefor, by the person
signing the report, the same as if that person were present at trial and testifying as a
witness if an adverse party has given notice of an intent to introduce the narrative at
least 60 days prior to trial. O.C.G.A. § 24-8-826.
Upon the trial of any civil proceeding involving injury or disease, the patient or the
member of his or her family or other person responsible for the care of the patient shall
be a competent witness to identify bills for expenses incurred in the treatment of the
patient upon a showing by such a witness that the expenses were incurred in connection
with the treatment of the injury, disease, or disability involved in the subject of litigation
at trial and that the bills were received from: (1) A hospital; (2) An ambulance service;
(3) A pharmacy, drugstore, or supplier of therapeutic or orthopedic devices; or
(4) A licensed practicing physician, dentist, orthodontist, podiatrist, physical or
occupational therapist, doctor of chiropractic, psychologist, advanced practice registered
nurse, social worker, professional counselor, or marriage and family therapist. O.C.G.A.
§ 24-9-921(a).

Moberg & Kniele, supra, at 110.
The expert’s entire file is typically discoverable. If an expert is deposed, the deposition notice
should require the expert to bring his or her entire file, including everything that was relied on in reaching
his or her opinions. When taking a discovery deposition, trial counsel should ask what opinions were
reached, exhausting that line of questioning by asking “are there any other opinions” until the answer is
no. For each opinion proffered, trial counsel should take the same tact in asking about each fact, test or
other data which supports each opinion.
84
85

105 North Pentz Street, Dalton, Georgia 30720
Telephone (706) 428-0888  Toll Free (800) 241-8755  Fax (706) 395-4008
www.mcguffey.net

Guardianships, Conservatorships & Litigation
Page 42 of 47

Writings used to refresh recollection are available to opposing counsel; opposing
counsel may introduce relevant portions in evidence. O.C.G.A. §24-6-612.
Documentary evidence transmitted from another state to a court of this state by
technological means that do not produce an original writing may not be excluded from
evidence on an objection based on the best evidence rule. T.C.A. § 34-8-106(c).
Similarly, the current Georgia evidence code, at O.C.G.A. § 24-7-24, provides that court
(or other State documents) from outside Georgia may be admitted when certified. The
revised evidence code, effective January 1, 2013, is more closely aligned with the
Tennessee rule and provides: “By way of illustration only, and not by way of limitation,
the following are examples of authentication or identification conforming with the
requirements of this Code section… Evidence that a document authorized by law to be
recorded or filed and in fact recorded or filed in a public office or a purported public
record, report, statement, or data compilation, in any form, is from the public office
where items of this nature are kept.” O.C.G.A. § 24-9-901(b)(7); § 24-9-902 (documents
under seal).

Admissibility, Objections and Foundation
All relevant evidence is admissible except as otherwise provided by law. O.C.G.A. § 244-402. The term "relevant evidence" means evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence. O.C.G.A. § 24-4-401.
Relevant evidence may be excluded if its probative value is substantially outweighed by
the danger of unfair prejudice, confusion of the issues, misleading to a jury, or by
considerations of undue delay, waste of time, or needless presentation of cumulative
evidence. O.C.G.A. § 24-4-403.
Irrelevant evidence, or evidence which is prohibited, should not be admitted if a proper
objection is made. In some cases, evidence is conditionally admissible and foundation
must be laid. Foundation is required to authenticate evidence, to show its relevance and,
in a conceptual sense to respond to objections.
In admissible evidence should be excluded; when it is offered, opposing counsel should
object to its introduction. An objection does not preserve an issue for appeal unless
properly made.86 Objections to the admission of evidence must be timely and must state
the specific grounds for the objection. O.C.G.A. § 24-1-103(a)(1).87 An objection to a
Where no objection is made, “[p]arties cannot use non-jurisdictional errors committed during
trial as their ace-in-the-hole should the trial’s outcome not be to their liking.” In re Groves, supra, at 350.
Rule 46 (O.C.G.A. § 9-11-46) indicates that formal objections to rulings or orders of the court are
unnecessary. It is sufficient that a party, at the time of the ruling or order, makes known to the court the
action which he desires the court to take or his objection to the action of the court and his grounds
therefor.
87
The rules of evidence differ from State to State, including the appropriate manner of preserving
an objection for appeal. One attorney suggests that a proper objection includes the following elements: (1)
the objection must be timely; (2) must state the specific ground of inadmissibility; (3) must identify the
party against whom it is inadmissible; (4) must identify the part of the evidence that is inadmissible; and
(5) must object to the general unrestricted offer of evidence when it is admissible only for a limited
86
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ruling excluding evidence must include an offer of proof. O.C.G.A. § 24-1-103(a)(2).
Common objections include: (1) the question was ambiguous or unintelligible; (2)
argumentative; (3) asked and answered; (4) assuming facts not in evidence; (5) beyond
the scope (of direct or cross); (6) compound question; (7) calls for a conclusion; (8)
immaterial; (9) incompetent; (10) irrelevant; (11) lack of personal knowledge; (12)
leading; (13) narrative; and (14) nonresponsive. Trial practice handbooks are helpful in
explaining the appropriate use and basis for each objection.88
Certain communications are privileged such as (1) Communications between husband
and wife; (2) Communications between attorney and client; (3) Communications
between psychiatrist and patient; (4) Communications between licensed psychologist
and patient; (5) Communications between a licensed clinical social worker, clinical
nurse specialist in psychiatric/mental health, licensed marriage and family therapist, or
licensed professional counselor and patient; (6) Communications between or among any
psychiatrist, psychologist, licensed clinical social worker, clinical nurse specialist in
psychiatric/mental health, licensed marriage and family therapist, and licensed
professional counselor who are rendering psychotherapy or have rendered
psychotherapy to a patient, regarding that patient's communications; and (7)
Communications between accountant and client as provided by Code Section 43-3-32.
Evidence which requires authentication or identification is admissible if supported by a
finding that the matter in question is what its proponent claims. O.C.G.A. § 24-9-901(a).
Hearsay is a common objection. "Hearsay" means a statement, other than one made by
the declarant while testifying at the trial or hearing, offered in evidence to prove the
truth of the matter asserted. O.C.G.A. § 24-8-801(d). An objection claiming evidence is
hearsay should not be sustained if there is a proper exception to the rule prohibiting
hearsay, or if the evidence is offered for a reason other than to prove the truth of the
matter asserted. The following are, by definition, not subject to the hearsay rule: (1)
prior inconsistent statements of witnesses; and (2) opposing party admissions. O.C.G.A.
§ 24-8-801(d). The following are exceptions to the hearsay rule: (1) present sense
impressions; (2) excited utterances; (3) then existing mental, emotional or physical
condition; (4) statements for the purpose of medical diagnosis; (5) recorded
recollection; (6) records of regularly conducted activity; (7) the absence of a record of
regularly conducted activity; (8) public records and reports; (9) records of vital
statistics; (10) absence of a public record or entry; (11) Records of religious
organizations; (12) Marriage, baptismal, and similar certificates; (13) Family records;
(14) Records of documents affecting an interest in property; (15) Statements in
documents affecting an interest in property; (16) Statements in ancient documents; (17)
Market reports and commercial publications; (18) Learned treatises; (19) Reputation
purpose. R. Moses, Legal Objections Used in Courtroom Trials,
http://criminaldefense.homestead.com/CondensedObjections.html.
88
Ray Moses includes a list of 70 “basic generic objections” in Legal Objections Used in Courtroom
Trials, supra. See also C. Montz, Trial Objections from Beginning to End: The Handbook for Civil and
Criminal Trials, 29 Pepperdine L. R. 243 (2002), available at
http://digitalcommons.pepperdine.edu/cgi/viewcontent.cgi?article=1321&context=plr.
105 North Pentz Street, Dalton, Georgia 30720
Telephone (706) 428-0888  Toll Free (800) 241-8755  Fax (706) 395-4008
www.mcguffey.net

Guardianships, Conservatorships & Litigation
Page 44 of 47

concerning personal or family history; (20) Reputation concerning boundaries or
general history; (21) Reputation as to character; (22) Judgment of previous conviction;
(23) Judgment as to personal, family, or general history or boundaries. O.C.G.A. § 24-8803. Additional exceptions apply when the declarant is unavailable. For example,
testimony given in a prior proceeding or in a deposition is admissible if there was an
opportunity to develop testimony direct, cross or re-direct examination. O.C.G.A. § 248-804. Unlike the former rule in Georgia, hearsay is legal evidence and is admissible if
no objection is made. O.C.G.A. § 24-8-802.

Anticipating Appeals
Standard of Review
“[A] petition for the appointment of a conservator requires the lower court to make
legal, factual, and discretionary determinations[,] each of which requires a different
standard of review. [Cit.]. On appeal, a trial court's factual findings are presumed to be
correct, and we will not overturn those factual findings unless the evidence
preponderates against them. [Cit.]. For the evidence to preponderate against a trial
court's finding of fact, it must support another finding of fact with greater convincing
effect. [Cit.]. We review a trial court's conclusions of law under a de novo standard upon
the record with no presumption of correctness. [Cit.]. We review discretionary
determinations under an abuse of discretion standard.” In re Conservatorship of
Carnahan, 2011 Tenn. App. 113 (2011).
Decisions within the court’s discretion, such as selection of the guardian after finding
that one is needed, are reviewed under the abuse of discretion standard. In re Moses,
273 Ga. App. 501 (2005).89

Waiver
In Williams v. Estate of Cole, 393 Ill. App.3d 771 (2009), a daughter filed a petition to
impose a conservatorship over her mother. She also filed a motion to compel an
independent medical exam and to produce documents. Her mother promptly presented
her own medical reports, supporting an absence of disability. The trial court accepted
those reports, denied the daughter’s discovery requests and dismissed the petition. On
appeal, the daughter was deemed to have waived her right to appeal the discovery issue
by failing to cite any supportive case law in her brief.

Post Appointment “Back-End” Issues
Backend procedures include posting of bond and monitoring the guardian and
conservator by requiring the filing of reports. For example, within sixty (60) days
following appointment of a Tennessee fiduciary who manages property, a sworn
inventory must be filed containing a list of the property of the minor or disabled person,
89
See also Phillipy v. O’Reilly, 95 Ark. App. 264 (2006) finding that a nonparty to the proceeding
below had no standing to appeal the guardianship order.
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together with the approximate fair market value of each property and a list of the
source, amount and frequency of each item of income, pension, social security benefit or
other revenue. T.C.A. § 34-1-110. Annual accountings are due within sixty (60) of each
anniversary of the appointment. T.C.A. § 34-1-111. A fiduciary who mismanages an
estate may be removed. T.C.A. § 34-1-123.

Standby Guardians
A designating individual may appoint a standby guardian who would serve under
certain circumstances. For minors, the standby guardian would serve upon a health
determination that the designating individual is unable to care for the minor due to the
individual’s physical or mental health, as certified by a health care professional. See
O.C.G.A. § 29-2-9 and § 29-2-10. No judicial intervention is required, but the standby
guardian is required to file with the county probate court a copy of the standby
guardianship designation. Bond is not required. Designation of a standby guardian does
not relieve the parent of any support obligation. O.C.G.A. § 29-2-10. The statutory form
used to designate a standby guardian for a minor appears at § 29-2-11. A designation of
standby guardianship may be revoked by destruction or obliteration of the designation,
or by giving written notice. O.C.G.A. § 29-2-12.

Handbooks and Resources for Guardians
Various handbooks exist to assist guardians and conservators in fulfilling their duties:
Georgia & Tennessee
Handbook for Guardians and Conservators of Adults:
http://www.gaprobate.org/forms/HANDBOOK+FOR+GUARDIANS-Final-3.pdf
Handbook for Conservators for Minors in Georgia:
http://www.gaprobate.org/forms/HANDBOOK+FOR+MINORS+-+final.pdf
Other States
Florida: http://www.flcourts18.org/PDF/gurardianship_rev1-07.pdf.
Utah: http://www.utcourts.gov/howto/seniors/docs/Manual_Only.pdf
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Exhibit A
Guardianship Statutes
Alabama

Alaska
Arizona
Arkansas

California
Colorado
Connecticut
Delaware
District of Columbia
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

ALA CODE. §§26-2-2 to -55; 26-2A-1 to -160; 26-2B-101 to 503; 26-3-1 to -14; 26 -5-1 to -54; 26-8-1 to-52; 26-8-20 to 25; 26-9-1 to -5 and -7 to -19.
ALASKA STAT. §§13.26.001 to .410; 13.27.010 to .495.
ARIZ.REV.STAT. §§14-5101 to -5704; 14-12101 to -12503.
Guardians generally: Arkansas Code Annotated 28-65-101 et
seq., Uniform Veterans’ Guardianship Act: 28-66-101 et seq.
Conservators for the Aged and Disabled: 28-67-101 et seq.
Probate Code §1400, et seq, §1500, et seq, §1800, et seq. &
§2100, et seq. (Guardianship-Conservatorship Law)
COLO.REV.STAT. §§15-14-101 to -745; 15-14.5-101 to -503.
CONN.GEN.STAT. §§45a-591 to -602; 45a-644 to -705a.
DEL.CODE.ANN. §§3901-3997; 39A-101 to -402.
DC.CODE.ANN. §§21-1501 to-1507; 21-2001 to -2098; 212401.1 to -2405.3.
FLA.STAT.ANN. §§744.101 to .715; 747.01 to .052
O.C.G.A. § 29-1-1 et seq.
HAW.REV.STAT.ANN. §§551-1 to -2; 551-21 to -64; 551A-1 to
-9; 551D-1 to – 7.
IDAHO CODE ANN. §§15-5-101 to -107; 15-5-301 to -603.
20 ILL.COMP.STAT.ANN. 3955/1 to /36.
755 ILL.COMP.STAT.ANN. 8/101 to /505.
IND.CODE.ANN. §§12-10-7-1 to -9; 29-3-1-1 to -13-3.
IOWA CODE §§231E.1 to .13; 633.551 to .682; 633.706;
633.708 to .722.
KAN.STAT.ANN. §§59-3051 to-3097; 74-9601 to -9606.
KY.REV.STAT.ANN. §§210.290; 387.010 to .990; 388.190 to
.390.
LA.REV.STAT.ANN. §§9:1021 to:1034; 13:3421 to:3445.
LA.CODE.CIV.PROC.ANN. art. 4542 to art. 4569.
ME.REV.STAT.ANN. §§5-101 to -105; 5-301 to -964.
Estates & Trusts Volume Sections 13-201 (property) and 13701 (person)
MASS.GEN.LAWS ch.190B, §§ 5-101 to -431
MICH.COMP.LAWS §§700.5101 to .5520
MINN.STAT. §§252A.01 to .21; 524.5-101 to -903.
MISS.CODE.ANN. §§43-47-13; 93-13-1 to -281
MO.REV.STAT. §§473.730; .743;.747; .750; 475.010 to .480
MONT.CODE.ANN. §§72-5-101 to -638
NEB.REV.STAT.ANN. §§30-2601 to -2672
NEV.REV.STAT.ANN. §§159.013 to 161.030; 253.150 to .250
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New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

N.H.REV.STAT.ANN. §§464-A: 1 to :47; 547-B:1 to :8.
NEW JERSEY: N.J.S.A. 3B:12-1 ET SEQ., NJ COURT RULE 4:86
N.M.STAT.ANN. §§28-168-1 to -6; 45-5-101 to -617
N.Y.MENTAL HYG.LAW §§81-01 to -44.
N.Y.SOC.SERV.LAW §§473-d to 473-e.
N.C.GEN.STAT. §§34-1 to-18; 35A-1101 to -1362
N.D.CENT.CODE §§30.1-26-01 to -30-06.
Ohio Revised Code Chapter 2111: uardians/Conservatorships
O.R.C. 2111.021
OKLA STAT. tit.30 §§1-101 to 6-102
OR.REV.STAT. §§125.005 to .852
PA.CONS.STAT. §§5501 to 5555
R.I.GEN.LAWS §§ 33-15-1 to -47; 33-16-1 to -35
S.C.CODE ANN. §§62-5-101 to -716
S.D. CODIFIED LAWS §§29A-5-101 to -509
T.C.A. § 34-1-101 et seq.
Texas Probate Code Sections 601 - 905
UTAH CODE ANN. §§62A-14-101 to -111; 75-5-101 to -504;
75-5b-101 to -503
VT.STAT.ANN. tit.14, §§2602 to 3121
VA. CODE ANN. §§2.2-711 to -713; 37.2-1000 to -1109
WASH.REV. CODE ANN. §§2.72.005 to .900; 11.88.005 to
11.92.190
W.VA.CODE ANN. §§44A-1-1 to 44A-5-9; 44C-1-1 to 44C-5-3.
Chapter 54, Wis. Stats.
WYO.STAT.ANN. §§3-1-101 to 3-6-119

Source:
http://www.americanbar.org/content/dam/aba/uncategorized/2011/2011_aging_gship
_stat_table_of_authorities_6_11.authcheckdam.pdf.
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